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Foreword from Guy ). Pratte,
President of The Advocates’ Society

For most litigants, involvement in the justice system will be a rare and import-
ant, if not seminal, event in their lives. It will often culminate in a hearing held at
a courthouse. Until very recently, such hearings have almost universally taken
place in an actual courtroom where real people (judge, lawyers, litigants, witness-
es) gathered together. Whether the courthouse was as impressive as the Supreme
Court of Canada in Ottawa, or a more modest building in a small town, that court-
house held a certain aura. The delivery of justice in the physical spaces designed
for that purpose has always represented our collective effort to capture and re-
flect the importance of open and transparent justice in a civil society.

We could have devised an entirely different system, as some contend we should.
Indeed, we could dispense justice in many (if not most) cases by proceedings con-
ducted entirely in writing. This, some believe, would be much more efficient. But
even if we were to accept that exclusive reliance on a written process results in
equally sound judicial decision-making (a proposition at odds with the limited re-
search and the experience of many judges), such reliance would in any event miss
a critical dimension of achieving justice aptly captured in the well-known adage,
“justice must not only be done, but must be seen to be done”.

Indeed, experience teaches that nothing renders an unfavourable decision
more acceptable to the losing party than her having been in the courtroom with
the judge, able to see and hear that the judge kept an open mind and understood
her case thoroughly. That human experience can simply not be duplicated or re-
placed by exclusive reliance on written advocacy.

With the onset of the COVID pandemic, the tradition of oral advocacy conduct-
ed in the presence of all participants in the same physical place was upended
and often displaced by video technology. The use of this technology to conduct
hearings outside of physical courtrooms has allowed judges, litigants, lawyers
and the public to “gather” virtually. For some, these new platforms have demon-
strated that the old ways of dispensing justice in stuffy courtrooms were not only
antiquated, but an impediment to access to justice that should be relegated to
the trash heap.

There is no denying that the availability of new video technology essentially
“saved the justice system” during the pandemic: it allowed for the delivery of
justice at a time when health and safety exigencies required alternate means of




conducting court proceedings, and did so with relative ease, unthinkable just a
few years ago. Its undeniable advantages have led many - judges, litigants and
counsel - to support its permanent use, at least for routine and administrative
matters and for substantive matters where practical impediments hinder in-per-
son participation. This recent experience, forced upon us by the pandemic, af-
fords us a great opportunity to consider the scope of the permanent use of video
technology to improve access to and the administration of justice.

As we consider these new possibilities, we should not, in my view, equate virtu-
al reality with reality. It is not. For judges and lawyers who regularly (if not daily)
spend their lives in courthouses, the courtroom environment may have become
second nature. But that is not so for most litigants and witnesses or even some
advocates. The delivery of justice - or at least the good faith effort to do so -
is a most profound, important and human endeavour which requires solemnity,
transparency, visibility and communication between all individuals involved in
the process. To repeat: justice must not only be done, it must also be seen to be
done. “Seeing” on video when there is effectively no safe alternative has been a
reasonable facsimile, but it is a facsimile.

Indeed, in other areas of our lives, the availability of virtual platforms, while
undoubtedly helpful during this pandemic, has served to underscore the critical
importance of in-person interaction. In this time of crisis, we have conducted
parliamentary activity, primary and secondary school education, religious ser-
vices, and family gatherings - to give a few examples - remotely. Yet few would
say that this remote way of conducting activities of such importance to our civic,
community, and personal lives is the “right” way to proceed when we are notin a
worldwide pandemic. |, for one, will not choose to have “FaceTime dinners” with
friends or family when social distancing measures are lifted and it is again possi-
ble to have actual in-person get-togethers.

The Report of the Modern Advocacy Task Force readily recognizes the very sig-
nificant contribution that video technology can make to improving the admin-
istration of justice, and recommends its permanent use for many matters. The
Report also seeks to remind us all that the seeking of justice is, after all, a human
endeavour, where the crucible of the actual courtroom allows all to know, hear,
and see that we are together involved in that enterprise. Conducting justice in
the same room; being able to observe and listen to the judge in the same room;
having the witnesses confronting the court and the parties in the same room - few
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activities are more important to the cohesion of civil society than the meting out
of justice by an independent judiciary in a truly public and common setting. In my
view, we should think long and hard about its wholesale replacement by reason-
able facsimile, except where circumstances genuinely and reasonably justify it.

| hope that, as we seek to learn from the recent pandemic experience, we do
not forget entirely the reasons why in-person hearings and oral advocacy have
always played such a prominent role in the administration of justice in Canada.
Improvements to the justice system made possible by modern technology can
and should be made, as the recommendations made in this Report clearly attest.
But these changes should not be mistaken as a panacea for the grave challenges
of access to justice, nor as an adequate replacement for in-person justice in all, or
even most, cases.

In-person oral advocacy consecrates the gravity, importance and solemnity
with which the administration of justice is ideally imbued. Of course, ideals are
just that: they cannot always be realized, and we must bend to the imperatives of
pragmatism when the ideal becomes an enemy of the good. But we should never
lose sight of the ideal - lest, having lost our beacon, we lose our way altogether.

Acknowledgments

Since its founding some sixty years ago, The Advocates’ Society has been dedi-
cated to protecting and promoting the right of Canadians to be heard through ro-
bust and effective advocacy. Nearly a year in the making, this Report faithfully re-
flects that commitment. | hope that it will serve as a valuable resource to all those
concerned with modernizing our justice system and making it more accessible,
without compromising the fundamental values that have informed its legacy.

On behalf of our Board of Directors and members of The Advocates’ Society,
| would like to acknowledge and express my sincere gratitude to all those who
contributed so much of their time, energy and talent to this Report. We especially
thank the members of our Modern Advocacy Task Force and Modern Advocacy
Advisory Group.

Guy J. Pratte, Ad. E., LSM
President, The Advocates’ Society




y

Members of the Modern Advocacy Task Force

Peter J. Osborne, Lenczner Slaght, Chair
Scott C. Hutchison, Henein Hutchison LLP, Vice-Chair
Katherine L. Kay, Stikeman Elliott LLP, Vice-Chair
Brian K. Awad, Mclnnes Cooper
Michael Bookman, Babin Bessner Spry LLP
Robin Clinker, Petrone & Partners
Andrew Faith, Polley Faith LLP, Co-Chair,
Stakeholder Consultation Sub-Committee
Steven G. Frankel, Davies Ward Phillips & Vineberg LLP
Sheila Gibb, Epstein Cole LLP, Chair,
Symposium: The Right to be Heard; Drafting Committee
Kathleen Lickers, LSM, Barrister & Solicitor, Co-Chair,
Indigenous Perspectives Sub-Committee
Doug Mitchell, IMK S.e.n.c.r.|
Ken McEwan, Q.C., McEwan Partners LLP
Christine Mohr, Department of Justice, Drafting Committee
Anthony Moustacalis, Anthony Moustacalis & Associates

Lillian Ying Pan, Q.C., Dentons Canada LLP, Co-Chair,
Stakeholder Consultation Sub-Committee

Frédéric Plamondon, Osler, Hoskin & Harcourt S.E.N.C.R.L./s.r.l.

The Honourable Alexander Pless, Superior Court of Québec,
Chair, History, Writing and Jurisprudence Sub-Commit-
tee (prior to appointment to the judiciary)

Guy J. Pratte, Ad. E., LSM, Borden Ladner Gervais LLP

Owen M. Rees, M.S.M., Department of Justice, Chair, History,
Writing and Jurisprudence Sub-Committee

Alexandra K.W. Shelley, Torys LLP, Drafting Committee

Chloe Snider, Dentons Canada LLP

Sapna Thakker, Lax O'Sullivan Lisus Gottlieb LLP

William Thompson, Addario Law Group

Maureen Whelton, Stevenson Whelton LLP, Co-Chair,
Other Disciplines and Perspectives Sub-Committee

Adrienne Woodyard, DLA Piper (Canada) LLP, Chair,
Jurisdictional Scan Sub-Committee

Members of the Modern Advocacy Advisory Group

The Right Honourable Beverley McLachlin, P.C., C.C.
The Honourable lan C. Binnie, C.C., Q.C., ASM

The Honourable Thomas A. Cromwell, C.C.

The Honourable Marie Deschamps, C.C., Ad.E.

The Honourable Clément Gascon

The Honourable John C. Major, C.C., Q.C.

The Honourable Marshall E. Rothstein, C.C., Q.C.
The Honourable Eleanore A. Cronk, ASM

The Honourable Constance Hunt

The Honourable John J.L. Hunter

The Advocates’ Society Staff

Suzanne Amiel, Policy Lawyer

Annie Chu, Professional Development Lawyer
Lara Ellery, Program Coordinator

Miriam Kalin, Policy Lawyer

Dave Mollica, Director of Policy & Professional Development

Vicki White, Chief Executive Officer
Lisa-Marie Williams, Policy Lawyer

The Honourable John I. Laskin

The Honourable Yves-Marie Morissette

The Honourable Kathryn Neilson

The Honourable Dennis O'Connor, O.C., 0.0nt., Q.C., ASM
The Honourable Jamie W.S. Saunders

The Honourable RobertJ. Sharpe

The Honourable Benjamin Zarnett

Sheila R. Block, LSM, ASM

Gérald R. Tremblay, C.M., 0.Q., Q.C., Ad.E.




Executive Summary

The Modern Advocacy Task Force (MATF) of The Advocates’ Society (TAS) was struck to ex-
amine and consider the future of oral advocacy in the Canadian justice system, having its
genesis prior to the SARS-CoV-2 (COVID) pandemic.

In March of 2020, the COVID pandemic became a reality in Canada. Dramatic changes to the
Canadian justice system were implemented almost overnight, testing the flexibility of courts
and the adaptability of a profession that, prior to the pandemic, remained largely tethered to
books, pens, and paper. Courts scrambled to digitize filing and document handling practices,
and judges, litigants and lawyers adapted to video hearings as part of the “new normal”.

Mindful of the admonition never to let a good crisis go to waste, the Task Force shifted its
focus to examine the adaptations necessitated by the pandemic and to critically evaluate
their impacts. The MATF considered important questions about the future of advocacy in
Canada. What is the tradition and history behind the right to be heard? What are the rea-
sons for having and preserving the role of oral advocacy? Which of the COVID adaptations
should we maintain when the pandemic is behind us? What are the core principles that
should inform consideration of the mode of hearing and how can they be realized with lim-
ited resources and ever louder calls to address barriers to access to justice?

The work of the Task Force was conducted over many months, exploring to the extent that
time and resources permitted, everything from the origins of oral advocacy in the courts of
ancient Greece to the risk of internet trolls infiltrating video hearings.

This Report, “The Right to be Heard: The Future of Advocacy in Canada”, begins with an exam-
ination of the history and cultural origins of orality through the lenses of the common law,
civil law and Indigenous traditions, and then moves to examine other disciplines like psy-
chology and education to consider how people learn and absorb information, and canvass-
es research examining outcomes with video and other modes of hearing. The Report then
shifts to a survey of the approaches to modes of hearing across Canada and in select other
jurisdictions. This section culminates in a consolidation of input received from hundreds of
stakeholders across Canada, ranging from judges at all levels of courts, to advocates in all
practice areas, to advocacy groups and other justice system participants, all with a view to
learning what works and what does not, what the challenges are, and how might they be
addressed as we move forward.

The final section of the Report distills all of that learning and input and sets out the key
observations and four core principles which animated the Task Force’s recommendations
regarding the selection of the mode of hearing for particular types of proceedings:

1. the open court principle;
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2. theimperative of access to justice;
3. theintegrity of the court process; and
4. the principle of proportionality.

Drawing on these principles, the final section of the Report sets out the recommendation
of the Task Force for a model Framework. The Framework provides general guidance re-
garding the factors which parties, their counsel and courts should consider with respect to
the choice of mode of hearing for a particular proceeding, and is suitable for adaptation into
court rules or practice directions.

The general guideline recommended in the MATF Framework is that courts and litigants
embrace the efficiency and flexibility of video hearings for routine administrative matters
and unopposed hearings, and that consent matters be dealt with in writing. Where the mat-
ter to be heard involves a significant step in the proceeding (which the Framework defines),
the recommended general guideline is for an in-person oral hearing. The general guidelines
may be departed from based on principles of proportionality, fairness, and efficiency, and a
list of additional operative factors is included for consideration by the parties and the court.
The process for determining the mode of hearing is intended to be efficient and brief, and it
is anticipated that parties, counsel and the courts will adapt as experience grows and case
law develops.

Throughout its work, the Task Force was struck by feedback consistently received from
stakeholders about challenges faced by the justice system that extend well beyond the role
of oral advocacy and the Task Force’s mandate. Oral advocacy is but a small - important,
but small - piece of the justice system. This examination of the role to be given to oral ad-
vocacy post-pandemic cannot and does not purport to address the problems of access to
justice and the lack of adequate resources to support the system.

Nevertheless, the feedback received from stakeholders led the MATF to close the Report
with some recommendations regarding further actions to be taken with respect to the ad-
ministration of justice in Canada, including the development and maintenance of electronic
court filing systems accessible to the public; the allocation of greater resources for the jus-
tice system, including by way of investment in technology and increased funding for legal
aid; the need to evaluate and consider alternative means of dispute resolution, including by
making assessments of the relative quality of outcomes through different means of dispute
resolution; and the need to quantitatively assess the burdens on the justice system so as to
better understand what long overdue changes should be implemented.

The interest in the work of the Task Force and the passion demonstrated by those who
participated was inspirational. From Task Force members, to an Advisory Group of eminent
former and current senior jurists and counsel, to the hundreds of advocates and others
who took the time to attend the kick-off Symposium, participate in interviews, respond to
surveys and polls, and attend Town Halls and other group meetings held across the country,
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the Task Force benefited from unprecedented participation and response.

As the Report concludes, the administration of justice is truly fundamental to Canadian
values. People who participate in the Canadian justice system care deeply about it and are
anxious to contribute to strengthening it in meaningful ways. The Task Force and The Ad-
vocates’ Society join in the call to mobilize government and public support for committed,
focused and timely study and review of justice system issues in Canada.

PART I

The Modern Advocacy Task Force: Genesis, Mandate and Objectives

11 The Advocates’ Society

The Advocates’ Society is Canada’s authoritative voice of advocates within the justice sys-
tem, with a long-standing tradition of protecting and advocating for the rule of law, a
strong and independent judiciary, and a fair and accessible justice system of which Cana-
dians can be proud.

.2 The Genesis and Raison D’étre of the Modern Advocacy Task Force

The genesis of the Modern Advocacy Task Force and this Report precedes the onset of the
COVID pandemic. As conceived, the purpose of the Task Force was to assess whether the
traditional role of in-person oral advocacy in the resolution of disputes between citizens, or
between citizens and the state, should continue. Oral advocacy had increasingly been viewed
by some as unnecessarily burdensome, inefficient and time consuming - at least to the extent
it was required for virtually all matters that came before the courts, whether procedural or
substantive. Some believed that this indiscriminate use of in-person advocacy exacerbated
persistent problems of access to justice that have continued to plague the justice system.

As the pandemic swept across Canada in the early part of 2020 and physical distancing
and other restrictions were imposed, it was not clear how, or even if, the justice system
could continue to function. Yet, surprisingly quickly, participants in the justice system shift-
ed to using recently improved video technology, and were able to conduct examinations for
discovery, hearings, trials and appeals quite efficiently in many cases, provided that litigants
and their counsel actually had access to the requisite technology.

With this revelation - and indeed it was a revelation to many - some participants in the
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justice system hastened to the conclusion that this technology could be the solution to the
longstanding and stubborn access to justice problems. Lawyers would no longer have to
travel to court, witnesses could simply testify from home, and even judges could hold court
proceedings without actually going to court. Consequently, those observers concluded,
costs would be significantly reduced.

As the Task Force conducted its research and national stakeholder consultations regard-
ing the role of oral advocacy, it became clear that the justice system adaptations necessi-
tated by the pandemic had underscored the persistent and daunting obstacles to access to
justice in this country. While concerns about access to justice are frequently expressed by
judges, lawyers and other participants in the justice system, they have not attracted suffi-
cient public interest to provoke real political action and commitment of the necessary public
resources. Funding for the justice system rarely makes news headlines or captures political
attention, and justice allocations in federal, provincial and territorial government budgets
have stagnated or declined as other priorities have increasingly preoccupied the public and
their elected representatives.

This Report examines the role of in-person oral advocacy in a “modern” justice system.
But the role of oral advocacy in the Canadian justice system, while indisputably intertwined
with access to justice issues, should not be equated with an examination of and prescription
for resolving those issues. The Task Force mandate relates to only one element of the entire
access to justice puzzle, albeit a crucial piece of it: is there still a place for oral advocacy (by
which we mean the opportunity to present one's case - evidence and argument - before
a judge in an open and public court setting) in the Canadian justice system? Can it be re-
placed, if not entirely then at least significantly, by written advocacy only and, if so, in what
instances? Do case management conferences matters really require in-person attendanc-
es? Is oral advocacy conducted via video a suitable replacement for in-person hearings? Has
video technology attained such a level of perfection that in-person hearings add no signif-
icant value to the delivery of quality justice, such that they should be altogether eliminated
and courtrooms closed, or at best reserved for exceptional and rare occasions?

The Task Force has asked these and many other questions of the hundreds of people who
have been consulted and have contributed to its work. As reflected in the MATF's Recommen-
dations that address the principal issue of what form of “hearing” (written, in-person, tele-
phone, video, or hybrid) is justified in particular circumstances, the Task Force has concluded
that hearings involving truly procedural or case management issues are suitably conducted
via alternatives to in-person attendances, and consent matters (absent a compelling public
interest) should be addressed in writing or by another alternative to in-person hearings.

The Task Force also concluded that where the matters before the court constitute signif-
icant steps in a legal proceeding, in-person oral hearings are still the preferable mode of
achieving justice. The ideal for meaningful access to justice is achieved when parties can see
and hear their judges - and can be seen and heard by those judges - in an actual physical
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courtroom. The principle of proportionality recognizes that the ideal is not suitable for all
matters, particularly given the reality of limited resources. Where, for example, practical ob-
stacles (such as distance, cost, or disability) preclude reasonable access to the courtroom,
the advantages of an oral hearing conducted by video may outweigh the disadvantages.

But the Task Force heard, repeatedly and consistently, that for substantive matters, the
ideal of an in-person hearing with oral advocacy is to be preserved and is worth advocating
for. The Task Force recognizes that this approach may attract criticism as wishful thinking
devised by an interested collection of advocates. To the contrary, the MATF Recommenda-
tions are the product of a year’s work, distilled in this Report, which is believed to represent
the deepest and widest analysis and consultation on the role and place of oral advocacy in
the Canadian justice system yet undertaken.

.3 The Mandate and Organization of the Modern Advocacy Task Force

The Board of Directors of TAS approved the formation of the MATF in May 2020, with the
following mandate:

1. to undertake a comprehensive review of the circumstances wherein in-person oral
advocacy is currently used as a means of dispute resolution in the civil and criminal
courts of Canada;

2.to consider, to the extent reasonably feasible, how and when in-person oral advocacy is
used in other countries for the purpose of dispute resolution;

3. to make recommendations concerning facets of the dispute resolution processes where
alternate means of communication could be employed, in order to improve access to
justice and efficiency, without sacrificing the quality and acceptability of civil and crimi-
nal adjudication in Canada; and

4., to identify those facets of civil and criminal dispute resolution where in-person oral
advocacy should be preserved as essential to judicial adjudication, and provide appro-
priate justification for ensuring that those aspects of the judicial adjudication process
remain open to litigants.

The Task Force is composed of a national group of members of TAS Board of Directors, 10+
Standing Committee,' and Young Advocates' Standing Committee,? with expertise across all
areas of law. They have been guided by an advisory panel of some of the most respected
jurists and senior counsel in our country, including former justices of the Supreme Court of
Canada and current and former judges of provincial appellate courts.
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With an ambitious scope of work, the Task Force was divided into five sub-committees,
each with a specific mandate to provide inputs and data:

1. The History, Writing and Jurisprudence sub-committee reviewed legal history, literature
and jurisprudence in order to discern the origins and development of the oral hearing. It
analyzed important judicial decisions to consider the nature and scope of the “right” to
an oral hearing and the policy rationale behind it;

2. The Indigenous Perspectives sub-committee reviewed the rich history of oral learning
and storytelling within Indigenous communities, including how orality informs dispute
resolution. Principles of reconciliation call for the justice system to take account of the
traditions of Canada'’s First People, and those traditions enhance our thinking about the
role of oral advocacy in the administration of justice today;

3. The Other Disciplines and Perspectives sub-committee went beyond the law, drawing
on literature in the fields of psychology and education to consider how people learn and
are persuaded. The sub-committee also reviewed international research within the legal
field about the impact of different modes of hearing on adjudicated outcomes;

4, The Jurisdictional Scan sub-committee conducted a review of the ways in which judicial
proceedings in jurisdictions across Canada and in select international jurisdictions are
conducted, with a focus on the circumstances in which the right to be heard includes the
right to an oral hearing; and

5. The Stakeholder Consultation sub-committee consulted with stakeholders in the justice
system across Canada, including advocates in every field and jurisdiction, the judiciary
at all levels of courts, umbrella organizations, and others, through personal interviews,
surveys, discussion groups and town hall sessions.

1.4 The Modern Advocacy Symposium

When the Task Force was struck, the Board of Directors of The Advocates’ Society also
directed the organization of a special event focused on the future of oral advocacy. On
September 29, 2020, the Task Force held a virtual symposium: “The Right to be Heard: The
Future of Advocacy in Post-Pandemic Canada”.

The Symposium included presentations, panel discussions and input from thought lead-
ers from across Canada, the United Kingdom and the United States, sharing different per-
spectives from different disciplines, including law, education, psychology, Indigenous tradi-
tions, and literature.
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The topics that were addressed as part of the Symposium by the presenters from across
Canada and beyond included the following:

- an empirical analysis of the impact of oral advocacy in the United States, where some of
these data has been collected and analysed;

- the oral tradition in Indigenous justice in Canada;
- the impact remote hearings on access to justice;
- human psychology elements and impacts on live versus written hearings; and

- perspectives from the judiciary presiding over different modes of hearing.

The objective in bringing together these thought leaders at the Symposium was the facil-
itation of an informed discussion about what the right to be heard means from different
perspectives, viewpoints and histories, and whether and why an oral hearing is important
to the administration of justice in Canada.

Approximately 600 participants attended the Symposium, engaging in thoughtful consid-
eration and debate. Attendees also participated in an interactive poll eliciting views on top-
ics such as whether oral arguments have an impact on the outcome of hearings, the impor-
tance of efficiency as a value for the justice system, and what factors are most important in
assessing the role of oral advocacy in a modern justice system.

The themes which emerged from the Symposium were echoed in the work undertaken by
the Task Force over many months: from the examination of the historical and jurispruden-
tial bases for oral advocacy and oral traditions; to the research from the fields of psychol-
ogy, education and law; to the review of modes of hearing across Canada and other select
jurisdictions; to the extensive process of stakeholder consultation. The Symposium was an
excellent kick-off to the work of the Task Force, and its lessons are reflected in the Recom-
mendations set out in Part IV of this Report.

The Symposium agenda, poll results, and a link to the archived webcast of the event are
attached at Appendix A.

I.5 The Structure of this Report

This Reportis divided into four Parts. Part | (this section) describes the genesis, mandate
and organization of the Task Force and this Report.

Part Il, with two principal sections, canvasses the past. The first section in Part Il reviews
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the foundations of oral advocacy in history and jurisprudence, including examining An-
glo-Canadian origins and the Civilian tradition in the province of Québec. The second sec-
tion in Part Il examines Indigenous perspectives and oral traditions. Orality has been an
essential part of the delivery of justice in this country for hundreds of years; it also plays a
central role in Indigenous traditions.

Part lll, with three principal sections, shifts focus from the past, examines the present,
and looks to the future. The first section in Part lll considers learning and persuasion by
drawing on other disciplines and reviewing research in the legal field about modes of hear-
ing and adjudicated outcomes. The second section in Part lll canvasses the modes of hear-
ing used in various types of legal proceedings in courts across Canada and in selected other
jurisdictions. The final section in Part lll attempts to summarize the themes which emerged
from input received from a broad and diverse range of stakeholders across Canada, who
gave so generously of their time and insight in support of the work of the MATF. The focus
of the stakeholder consultation was to consider, informed by the experience with pandem-
ic-imposed restrictions, what should remain as permanent features for the conduct of legal
proceedings in Canada.

Part IV represents the Task Force's attempt to describe the way forward regarding the role
of oral advocacy in the Canadian justice system. The first section of Part IV distills the learning
from all of the previous sections of the Report, noting key observations and four core principles
- the open court principle, the imperative of access to justice, the integrity of the court process,
and the principle of proportionality - all of which informed the MATF's recommendations.

The second section of Part IV is the recommendation of the Task Force for a model Frame-
work regarding the determination of the mode of hearing for the different types of pro-
ceedings and issues that courts must adjudicate from the time a proceeding is initiated to
its ultimate resolution.

It is hoped that the summary of key observations, the core principles and the model
Framework provide a basis for thoughtful consideration by counsel, courts, Attorneys Gen-
eral, and those bodies tasked with writing and revising procedural rules for civil and criminal
courts, when faced with a decision about the mode of hearing for particular proceedings. Fi-
nally, in the third section of Part IV, the Task Force makes Recommendations that flow from
its work, but move beyond the MATF mandate to suggest areas for further examination and
action regarding the Canadian justice system.

1.6 A Broader Call to Action

Although beyond the scope of its mandate, it is the hope of the Task Force that this Report
will be received not only as an attempt to highlight the crucial role that oral advocacy should
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continue to play in a modern justice system, but also as a cri de coeur to mobilize lawyers,
judges, justice system administration officials, governments and the public to devote the
care, attention and effort required to truly examine all features of the current legal sys-
tem that must be addressed in order to genuinely address its long-overdue modernization.
While this Report does not purport to have addressed or proposed solutions for the myriad
challenges faced by the justice system in Canada, the Task Force echoes the passionate call
for that work to be done.

PART II

The Origins of Oral Advocacy

111 The Foundations of Oral Advocacy in History and Jurisprudence

Overview

In contemplating the future of oral advocacy, it is necessary to first consider its origins and
examine its place within our Indigenous,* common law and civil law legal systems.

This section begins with an overview of the historical foundations of oral advocacy and traces
its development in English common law and Québec civil law, before considering jurisprudence
related to the procedural rights of parties to advocate their position through oral hearings. It
then turns to a review of the historical rationale underlying the role of oral advocacy in the way
legal disputes are resolved today.

While the rationale for the continued reliance of Canadian courts on oral advocacy is
multi-faceted, complex, and the result of our unique history, the tradition of oral advocacy
and, ultimately, public confidence in the administration of justice, endures in large part due
to the principle that justice must be seen in order to be done.

Discussion

The Origins of Oral Advocacy

The tradition of oral advocacy in English common law dates back more than two thou-
sand years to the ancient civilizations of the Mediterranean.* Appellate review is said
to have originated in Greece, where there existed a right to appeal decisions of the
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magistrate in Athens.®

Aristotle and Cicero emphasized oral advocacy as an instrumental component in persuad-
ing an audience.® In the classic work Rhetoric, Aristotle outlined three modes of persuasion:
logos, pathos and ethos:’” logos aims to appeal to the listener by using logic and reason, pa-
thos appeals to the listener’'s emotions, and ethos aims to persuade the audience through
credibility.® Cicero and Quintilian® expanded on these concepts, noting that the purpose of
these modes of persuasion was to connect to, and manipulate, judges and juries.”

Any consideration of the work of Aristotle and Cicero on the matter of oral advocacy
demands a reference to Plato’s Gorgias, the philosopher’s famous dialogue on rhetoric. Its
criticism of empty rhetoric, and his presentation of the issue where cosmetics, cooking,
rhetoric and sophistic are presented as simulations, respectively, of the arts of gymnastics,
medicine, justice and legislation, remains relevant today. Plato suggests that rhetoric is per-
suasion, and enables one to persuade “judges, members of the assembly and others that
deal with governmental issues” and ties inextricably together rhetoric and persuasion. (See
Gorgias, Polus and Socrates on Rhetoric in Plato’s Gorgias, Paper presented at the 47t Annual
Meeting, Linguistic Circle of Manitoba and North Dakota, Daniel Erickson Dept. of Modern
& Classical Languages and Literatures, University of North Dakota, 2005).

It is informative to consider how these teachings applied in practice in ancient courts.
After a change in leadership in ancient Greece, there was a shift from purely magistral
courts to large juries of hundreds of Athenian citizens, and “brilliant oratorical displays”
and “rousing dramatics” by lawyers to persuade and entertain them." Rather than rely on
reason, lawyers appealed to the “highly emotional mentality of the Athenian populace”.2
The outcome of a case turned on personality, showmanship, and rhetorical skill. Colourful
language generated reactions from the large crowds, arousing sentiment in favour of one
party or the other.”* The impact of such displays was intimately connected to the fact that
they occurred orally: “[n]Jothing could serve the interest of the litigant or defendant so well
as a speech delivered in person.”™

While such behaviour is generally incompatible with the ethical standards of the mod-
ern legal profession, it is nonetheless instructive to look back to the early days of oral
advocacy as theatre.

The Evolution of Oral Advocacy in English Common Law and in the Canadian Common
Law and Civil Law Systems

The Evolution of Common Law

Throughout the history of western culture, “speech was the favoured method of
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communication.”” In the early days of the common law, oral argument was made neces-
sary by the fact that literacy levels were relatively low.'® The origins of oral proceedings can
also be traced to the evolution of English legal process,'” and, in particular, to adversarial
civil and criminal procedures.

Indeed, the importance of oral hearings stemmed from “fundamentals of procedure
at law imported from England, including trial by jury and the right to cross-examine all
witnesses whose testimony forms the basis of decision.”” This English legal tradition
influenced other common law countries and became the traditional method of advoca-
cy in such jurisdictions.” This applies to Ontario and other common law jurisdictions in
Canada. The origins of Ontario’s Superior Court of Justice, for example, trace back to the
1790s. At that time, the legal system in place in what was then Upper Canada was based
on English common law and modelled after the English legal system.?°

A key feature of today’s Anglo-Canadian trial is that we entrust “lawyers-partisans with the
responsibility of gathering, selecting, presenting and probing the evidence.”?' The court then
chooses between two competing stories presented by the advocates. Unlike inquisitorial sys-
tems prevalent in some continental countries, such as France, the trial court does not gen-
erally investigate on its own. While England’s criminal and civil trials developed on different
tracks, these adversarial procedures took on a common form in the late eighteenth century.

There are also historical differences relating to the right of advocates to appear in English
and Canadian courts; however, statutory rights of audience persist in both systems. The
common elements of the adversary trial and statutory rights of audience continue to be
foundational to the current legal system.

The Adversary Civil Trial

Little is known about English civil trials before the nineteenth century. It is known, however,
that the adversarial model came from the civil courts. Lawyers emerged as central to civil
proceedings earlier than for criminal proceedings, and parties routinely retained counsel in
civil matters to shape the litigation to partisan advantage.??

While the criminal jurisdiction was trial-centred, the civil jurisdiction was trial-avoiding, fo-
cusing on pleadings. The civil process organised cases into those that turned on a point of
law that a judge could resolve, as opposed to those that turned on the facts, which would go
before a jury. Medieval pleading practice began in court, where the plaintiff, appearing in per-
son or through counsel, stated the complaint. The purpose of the pleading was to amplify the
writ and state the details of the cause of action. The defendant was then called on in court to
agree with or deny the facts asserted by the plaintiff. Pleadings were tentative until the clerk
of the court enrolled them on the rolls and the rolls were handed in at the end of the court
term. Hypothetical questions of law arose from the tentative pleading before trial; the facts
could be tried later. Judges did not give reasoned decisions. Rather, they acted as umpires.?
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Reforms in the fifteenth and sixteenth centuries introduced written pleadings, which
marked the beginning of civil litigation as it is known today. By the sixteenth century, judges
began making authoritative decisions of law based on established or admitted facts. Plead-
ings practice, however, became increasingly specialized and obscure, such that the niceties of
pleadings became the focus of civil practice.?

To address these problems, civil procedure in England was simplified in the nineteenth
century.?> Most significantly, the judicature Acts (U.K.) 1873-75 introduced the modern
system of pleading that is familiar to us today.?® As a result of these reforms, pleadings fo-
cused on substance rather than on form.

Historically, parties to a civil action were disqualified from testifying on the basis of in-
terest.?” This rule sought both to avoid the parties perjuring themselves and to prevent
the receipt of tainted evidence. The rule had the effect of placing dispositive weight on the
documents, disputes over which could be resolved out of court.? The law in England was
amended in 1843 to permit interested persons to give evidence,?® but it was not until 1851
that the law in England was amended to permit the parties themselves to testify.3° A similar
evolution occurred in Canada, where parties to a civil action were under a similar disability
until the rule was reformed by statute.?’

The emergence of counsel to act for parties in civil proceedings followed closely on the
appearance of professional judges in the thirteenth century.3 From this early time, civil
proceedings embodied the adversarial model: lawyer partisans marshalling, selecting and
presenting the evidence on behalf of their clients, and the court choosing between two al-
ternate stories.

The Adversary Criminal Trial*?

The principal elements of the modern adversarial criminal trial emerged in the century be-
tween 1690 and 1790 for serious crime.** Prior to this time, by the end of the Middle Ages,
the criminal trial in England took the form of an altercation, an unstructured trial between
the accuser and the accused, including witnesses, before a jury of twelve local men.* Jurors
often intervened to ask questions or comment.?® The principal purpose of a trial was to give
the accused the opportunity to address the charges and evidence against them. Through the
later sixteenth century until the eighteenth century, accused parties spoke for themselves,
but were forbidden to testify under oath. As a result, while accused could serve at trial as
an informational resource, they spoke unsworn. This rule was only abandoned in England in
1898.%” Canada allowed accused parties to testify under oath in their own defence in 1893.38

Lawyers could act for the prosecution, but were rarely employed except in cases of al-
leged treason. Counsel were prevented from representing the accused before the court, a
rule designed to pressure the accused to speak in their own defence. During this period,
denying counsel to the accused was seen as a benefit: a falsely charged accused would
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establish his innocence through the “simplicity and innocence” of their evidence, while the
guilty would incriminate himself by disclosing the truth. It was believed that defence coun-
sel would hamper this truth-seeking function®® and prolong trials.*°

Confidence in the truth-seeking function of the “accused-speaks” criminal trial was un-
dermined by the treason trials of the later Stuarts. Following the restoration of the Stuart
monarchy after the Interregnum (1649-60), England experienced significant political
instability. Charles Il dissolved Parliament in 1681. He and his successor, James Il, used the
courts to prosecute political crimes. Between 1678-1685, a series of major treason trials
were held, arising from the Popish Plot (1678),4' the Rye House Plot (1683),2 and Mon-
mouth’s Rebellion (1685).4

The unfairness of the treason trials led to pressure for reform. The trials suffered from a
number of defects: judicial bias in favour of the prosecution, restrictions on the accused’s
pre-trial preparation, and the denial of counsel to the accused.** Following the Glorious
Revolution, concerns over these defects led to the Treason Trials Act of 1696% and the Act of
Settlement of 1701.

The preamble to the 1696 statute reflected a preoccupation that the accused may be
innocent and the principle of the equality of arms between the accused and prosecution.
As Langbein observes, “the Act’s chosen instrument to achieve this equality was defence
counsel, fortified by other changes in trial procedure”.*¢ These included the disclosure of the
indictment, assistance of counsel and solicitors in the pretrial, trial counsel, and the right of
the accused to call witnesses. The 1696 law left unchanged the rule that accused could not
testify under oath in their defence.*”

By the 1730s, lawyers were increasingly employed in the prosecution of felony offences:
solicitors for the pre-trial preparation of the case and prosecution counsel at trial. Because
of the reward system for serious crime, private, for-profit “thief takers” had emerged for
investigating crime, and apprehending and prosecuting alleged offenders.*® Prosecutors
also began relying on cooperating witnesses, who were motivated to give evidence against
former confederates in exchange for immunity from prosecution.*® Both the reward system
and use of cooperating witnesses led to concerns over perjured evidence.

In response, judges permitted accused in felony trials to have defence counsel to cross-ex-
amine witnesses.>® Defence counsel were initially still prohibited from addressing the jury,
S0 as to maintain pressure on the accused to speak.>' Although the judges intended defence
counsel as an aid to accused, the introduction of defence counsel in felony trials changed the
dynamics and theory of the trial. Defence counsel pressed for further procedural innovations,
sometimes making an end run around the prohibition on putting the defendant’s case to the
jury or receiving permission from the court as a matter of grace. In 1836, defence counsel re-
ceived the statutory right to address the jury on the evidence and the merits of the case.> It
was in this period that England witnessed the emergence of the criminal bar.
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These developments changed the theory of the criminal trial from one designed to force the
accused to speak in response to his accuser, establishing innocence or guilt, to the modern
theory where the trial is the opportunity for defence counsel to test the prosecution’s case.>

The Evolution of Québec Civil Law

Many of same principles underlying the evolution of the common law are also hallmarks
of the civil law system in Québec. Generally, criminal law and procedure and public law are
governed by the English tradition, and significant portions of commercial law, civil proce-
dure and rules on evidence are anchored in the common law. Apart from civil jury trials,
which were eliminated in Québec in 1976, a civil trial in Québec City or Montréal very closely
resembles a civil trial in Toronto or Calgary, subject obviously to some differences of sub-
stantive and procedural law.

Québec is unique in that its legal system reflects elements of both the civil and common
law traditions; indeed, while it is “the only jurisdiction in Canada to adhere to the civilian
legal tradition in the realm of private law, [it] has been characterized as a mixed legal sys-
tem primarily by virtue of its bijurality.”>* As a general observation, the common law tends
to place more emphasis on oral argument, whereas the continental civilian tradition relies
more heavily on written argument:>

In the common law, the emphasis is placed on oral evidence and oral argumentation
whereas in the continental civilian tradition, sometimes referred to as the “dossier sys-
tem,” proof is essentially written, with little or no examination or cross-examination of
witnesses in open court.>®

While the maxim reflected in this quote remains apt, this observation remains a generaliza-
tion and has its exceptions, as evidenced in the discussion of the dwindling role of oral advocacy
in the appellate context in the United States, relative to the United Kingdom, for example.

There are many other differences as well. The law of evidence in Québec, for example,
incorporates some civil law institutions patterned after French civil law, such as notarial
deeds. However, it also incorporates a codification of the law of hearsay, which was not part
of European continental civil law. Hypothecs continue as rights typically related to property
that ensure obligations will be performed, analogous in some ways to instruments familiar
to the common law including guarantees or security instruments such as mortgages.

Historically, however, in Québec there was no right to counsel or to have counsel present
a case. The New France of 1763 included no lawyers, Samuel de Champlain having years
earlier been authorized by the colonial authorities in France to forbid the establishment of
lawyers at the colony. By the time of the Treaty of Paris 20 years later, however, there were
forty-three notaries in new France who handled non-litigious legal matters involving private
parties. The Conseil souverain, which after 1663 operated as a general court of appeal for the
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colony, did not hear lawyers. Lawyers appeared as an integral part of judicial processes of
the courts of Québec with the importation of English systems and traditions.

At the trial level, civil procedure in Québec aligns more closely with that of the common
law. Trials are adversarial, characterized by oral advocacy and include pre-trial processes
such as discovery.>’

Current appellate procedure in Québec also reflects more of a common law approach.®®
For instance, appeals in Québec are manifestly distinct from appeals in France, which have
as their primary function the retrial of cases. In contrast, appellate courts in Canada have
made it clear that their role is not to retry cases.>® Moreover, in France, written procedure
far outweighs the role of oral advocacy at both the trial and appeal stage.®® As observed by
Justice Yves-Marie Morissette of the Québec Court of Appeal, appellate procedure in Qué-
bec shares more commonalities with the common law tradition.®' Appeals in Québec most
closely resemble appellate procedure in other Canadian appeal courts, where orality is an
undeniably important part of the process.®?

Accordingly, Québec, like the balance of the Canadian provinces and territories, seems
to fall somewhere in between the circumscribed approach to oral advocacy in the United
States and the oral-centric approach of England.

The Right to Appear: Statutory Rights of Audience

To understand the importance of oral argument, it is also helpful to consider the rights of
audience granted to advocates by statute, and how Canadian law developed differently in
this respect compared to English law.

Laws regulating the legal profession in Canada, despite differing among jurisdictions since
they are regulated provincially, grant rights of audience to all lawyers licensed in their re-
spective jurisdictions, regardless of the “type” of lawyer.

For example, British Columbia’s Legal Profession Act permits all “practising lawyers” to
“practise law”, which is defined in that Act to include advocacy.®® In Alberta, the Legal Pro-
fession Act states that active members of the Law Society of Alberta, who are designated
as barristers and solicitors, have a “right of audience” in the Court of Queen’s Bench (the
superior court of inherent jurisdiction) and all other courts of record in Alberta.®*

In Québec, the Act respecting the Barreau du Québec prescribes that rights of audience
“shall be the exclusive prerogative of the practicing advocate and not of the solicitor.”®> An
“advocate” under this statute is defined as “a person entered on the Roll” and therefore
includes all active lawyers called to the Bar in Québec. Significantly, a “solicitor” is not em-
ployed in the traditional British sense, but is instead defined in the Act as “an advocate from
another province or a territory of Canada or a law professor who is entered on the Roll
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under a restrictive permit”.

In addition, the legal profession in Québec has two branches: lawyers and notaries. No-
taries in their professional capacity however are not involved in litigation; that institution is
one of civil law.

At the same time, the historical distinction in England'’s legal profession between barris-
ters and solicitors persisted until 1990. While solicitors mainly performed legal work out-
side the courtroom, only barristers acted as advocates in the courtroom.%® Barristers had
a monopoly on “[appearing] in open court to represent litigants at trial and [making] oral
arguments on their behalf.”®” This function performed by barristers contributed to the per-
ception that they were superior and more significant than their solicitor counterparts.®®

The dynamic between the two branches remained relatively unchanged until 1990, when
the English Parliament passed the Courts and Legal Services Act, which reformed the struc-
ture of the English legal profession. Notably, this statute conferred full statutory rights of
audience to both barristers and solicitors, breaking the monopoly held by barristers over
advocacy and litigation.®°

A similar distinction existed for a significant period of time in civil law jurisdictions, be-
tween avocats (barristers) and avoués (solicitors). As a professional corps in France, avoués
were abolished in 1971 at all lower levels of court but not at the courts of appeal. In 2012,
they merged with the Barreau and became avocats.

In Canada, there was no such division of the legal profession. Although English Cana-
da historically recognized in practice the dichotomy between barristers and solicitors in
practice, perhaps as a reflection of the profession’s English roots, the small population of
lawyers relative to a vast territory made it more practical for Canadian law societies to train
lawyers in both functions.”

Aside from lawyers, litigants in Canada have rights of audience when they represent them-
selves before the courts, subject to a few exceptions, such as corporations.”

Legal Principles Underlying the Right to be Heard

The right to be heard is well-established in Canadian law where a person'’s rights, interests,
or privileges are at issue. This right, reflected in the maxim audi alterum partem, is consid-
ered one of the two components of natural justice, the other being the right to an impartial
decision-maker, or nemo iudex in causa sua. Although this general right is established, its
scope and form are highly contextual and may, in certain cases, be limited by legislation.

One of the central factors affecting the right to be heard is whether the matter at issue
arises in a judicial or administrative context.
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There is a robust body of jurisprudence rooted in the principles of the rule of law and
supremacy of Parliament that establishes very few constraints on legislative authority to
determine procedural rights.

The audi alterum partem principle has a long provenance in English law. Beginning in the
seventeenth century, it developed in a line of cases addressing the deprivation of offices,
which held that the office holder was entitled to notice and a hearing before the depriva-
tion.”? While hearings were normally held to be oral ones where the public law decision was
characterized as “quasi-judicial” as opposed to “administrative” or “legislative” in nature, this
was not invariably the case in England.”

Administrative law in Canada followed a similar path. Traditionally, natural justice gener-
ally required an oral hearing, but not in every case.”* As the reach of procedural fairness
rights was expanded to administrative functions,”> the courts recognized that a range of
hearing processes could satisfy the requirements of procedural fairness.”® The content of
the hearing right will be determined by the nature of the decision being made and the
process followed in making it; the nature of the statutory scheme and the terms of the en-
abling statute; the importance of the decision to the individual or individuals affected; the
legitimate expectations of the individual affected; and the choices of procedure made by
the decision-maker.”” Even where s. 7 Charter rights are engaged, the Supreme Court has
held that an oral hearing is not necessarily required.”® However, it is a common law norm in
Canada that an oral hearing will be required where credibility is at issue.”

In the judicial context, the jurisprudence is less comprehensive.?® Legislatures have histori-
cally respected traditional procedural rights in the judicial context and as a result, courts have
been given few opportunities to examine the legitimacy, legality, or wisdom of measures. The
right to be heard in an in-person oral hearing is reflected in civil and criminal trials through
the law on summary judgment motions, the right of the accused to be present throughout
trial,®" the law on opening and closing addresses,®? and the law on cross-examination. More-
over, a number of cases establish some constitutional limits on Parliament’s authority to limit
access to judicial process.

The Right to a Trial vs. Summary Judgment Processes

While concerns regarding access to justice led the Supreme Court of Canada to hold that “a
trial is not the default procedure” in Ontario following the amendments to the summary judg-
ment motion rules of civil procedure, and led it to broaden access to the summary judgment
procedure,® the privileged position given to an oral, in-person trial has consistently been re-
flected in our jurisprudence on appellate review.?* As the Ontario Court of Appeal observed:

[...] the trial judge is a trier of fact who participates in the dynamic of a trial, sees witness-
es testify, follows the trial narrative, asks questions when in doubt as to the substance of
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the evidence, monitors the cut and thrust of the adversaries, and hears the evidence in
the words of the witnesses. As expressed by the majority in Housen, at para. 25, the trial
judge is in a “privileged position”. The trial judge’s role as a participant in the unfolding of
the evidence at trial provides a greater assurance of fairness in the process for resolving
the dispute. The nature of the process is such that it is unlikely that the judge will over-
look evidence as it is adduced into the record in his or her presence. [...]#°

The trial dynamic also affords the parties the opportunity to present their case in the
manner of their choice. Advocates acknowledge that the order in which witnesses are
called, the manner in which they are examined and cross-examined, and how the intro-
duction of documents is interspersed with and explained by the oral evidence, is of signif-
icance. This “trial narrative” may have an impact on the outcome.

The Right to Cross-Examine

Further, courts have commented on the centrality of cross-examination in the context of
the adversarial criminal trial.®¢ The Supreme Court held that “the right of an accused to
cross-examine witnesses for the prosecution —without significant and unwarranted con-
straint— is an essential component of the right to make full answer and defence.”®’ The
Court has gone so far as to observe that “[a]t times, there will be no other way to expose
falsehood, to rectify error, to correct distortion or to elicit vital information that would oth-
erwise remain forever concealed.”®® In the same vein, the right to see a witness's face is a
requirement of a fair criminal trial where the credibility of the witness's evidence is import-
ant to the matter being tried.?°

Although advocates have long recognized the tactical benefits of addressing the jury last,
a narrowly divided Supreme Court held that there is no constitutional right for an accused
to do so under ss. 7 or 11 of the Charter. In R. v. Rose, the majority of the Court did not agree
that “order of jury addresses significantly affects the knowledge that the accused will have,
at the time of the defence address, regarding the Crown'’s theory of the case and interpre-
tation of the evidence”.*° For our purposes, Rose is more important for the recognition that
a closing address in itself has a key role in making full answer and defence.

Statutory Limits on Access to Oral Hearings in the Administrative and Judicial Contexts

In the administrative law context, unless a Charter right is at issue, procedural rights may
be limited by clear statutory language.® Where the law is silent as to the procedure to be
followed, the common law fills the gap to ensure that the procedures followed respect the
requirements of natural justice.®? This right, however, is “eminently variable and [that] its
content is to be decided in the specific context of each case”.?® This means that even at com-
mon law, no particular procedural right is guaranteed. Depending on the context, the right
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to be heard may be respected with written representations, for example.

In the judicial context, certain core procedural rights enjoy constitutional protection. For
example, judicial independence has been recognized as an unwritten norm. However, the
strength of other important features of advocacy is less certain. While the right to access
the courts is firmly entrenched, the right to counsel has only been exceptionally found out-
side the criminal context.

In its decision in B.C.G.E.U. v. British Columbia (Attorney General), the Supreme Court af-
firmed a constitutional right to access the courts. In that case, striking employees were
picketing the courthouse and, even though they were issuing passes to cross the picket line
to anyone who sought one, the Supreme Court considered the right of access was practi-
cally absolute. They adopted as their own the formulation of the British Columbia Court of
Appeal which strongly endorsed the right of access to the courts:

We have no doubt that the right to access to the courts is under the rule of law one of
the foundational pillars protecting the rights and freedoms of our citizens. It is the pres-
ervation of that right with which we are concerned in this case. Any action that interferes
with such access by any person or groups of persons will rally the court’s powers to en-
sure the citizen of his or her day in court. Here, the action causing interference happens
to be picketing. As we have already indicated, interference from whatever source falls
into the same category.** (Emphasis added)

Similarly, when the British Columbia legislature sought to impose a charge as a condition
of access to the superior court, the charge was struck down as an infringement of guaran-
teed access to the courts. As the Supreme Court noted in that case, the “historic task of the
superior courts is to resolve disputes between individuals and decide questions of private
and public law.” Indeed, the court held these roles are “central to what the courts do” and
that “[t]o prevent this business being done strikes at the core of the jurisdiction of the supe-
rior courts protected by s. 96 of the Constitution Act, 1867. As a result, hearing fees that deny
people access to the courts infringe the core jurisdiction of the superior courts.*

As noted above, outside of the criminal context,®® the right to a lawyer has been narrowly
construed. The Supreme Court has recognized a right to counsel in a non-criminal context
only in one case and only because a woman'’s s. 7 rights were engaged by the removal of
her children.®” The Supreme Court has rejected a general right to counsel as a component
of the rule of law in British Columbia (Attorney General) v. Christie.”® The Court in that case
was assessing the constitutional validity of a tax on legal services that the court below had
found limited the parties’ ability to be represented.

The Court concluded that “...the text of the Constitution, the jurisprudence and the his-
torical understanding of the rule of law do not foreclose the possibility that a right to coun-
sel may be recognized in specific and varied situations. But at the same time, they do not
support the conclusion that there is a general constitutional right to counsel in proceedings
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before courts and tribunals dealing with rights and obligations.”®® The Court adopted this
position notwithstanding the recognition that access to s. 96 courts - both in the physical
sense'? and the jurisdictional'® sense - enjoys constitutional protection.

As noted above, in the administrative context, the right to be heard does not necessarily
mean the right to be heard in person. The right to be heard in person has been thoroughly
canvassed in the administrative context where the right only exists where credibility is at
stake.'? In the same vein, the right to see a witness'’s face is a requirement of a fair trial
where the credibility of the witness's evidence is important to the matter being tried.'

Historical Rationale for the Importance of Oral Advocacy

The reasons justifying the enduring role of oral advocacy in Canadian courts are complex
and are rarely discussed in the literature. In contrast, the right to an oral hearing before
administrative tribunals and decision-makers has been the subject of frequent debate in
administrative law.’®* Notably, one of the factors in determining the content of the duty of
procedural fairness in administrative law is the nature of the decision and the procedures
followed by the decision-maker. Indeed, the closeness of the administrative process to the
judicial process is an indicator of whether an oral hearing may be warranted in the admin-
istrative context.'® This reasoning appears to be founded on the theory or view that the
judicial process must or should involve an oral hearing.

In the trial context, an oral hearing has remained central across jurisdictions as the prin-
cipal medium for proof-taking. Indeed, oral testimony and the examination of witnesses
has been the traditional manner of gathering evidence in jury trials.”® The effectiveness of
cross-examinations in large part depends on the spontaneity and immediacy of an oral re-
sponse to an oral question, before a judge or jury who can assess the witness's credibility
firsthand.'”” Such assessments tend to be informed by the verbal and non-verbal nuances
of the witness through personal observation.'%®

That said, the Canadian legal system has seen a shift in recent years towards a greater
emphasis on providing timely and affordable access to the civil justice system.'® In Hryniak
v. Mauldin, the Supreme Court called for a culture shift, in which it cited the need for the sim-
plification of pre-trial procedures and “moving the emphasis away from the conventional
trial in favour of proportional procedures tailored to the needs of the particular case.”"° In
particular, the summary judgment motion, which is a procedural mechanism allowing for a
judgment to be rendered in a more condensed way and without the need for a full trial, was
seen as a way to improve access to justice. Although the summary judgment motion does
not exist in Québec, courts can rely on other tools, such as their case management powers,
to achieve generally similar results.” Thus, the benefits of the oral presentation of evidence
at trial are subject to the principle of proportionality.
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In the appellate context, the American legal system has experienced an earlier transition
to a more text-focused legal process, while oral advocacy has remained the preferred meth-
od in other common law jurisdictions, such as in England, Canada and Australia."’? A brief
review of the different approaches taken in each of these legal systems can help inform why
a preference for oral advocacy has persisted in Canada.

In its early days of advocacy, the United States had a speech-centered legal process. Law-
yers such as Daniel Webster and William Pinkney delivered theatrical arguments to large
audiences without any limitation on time or interruptions by the judge."® Although the tac-
tics were not nearly as unscrupulous as those employed by lawyers in courts of ancient
Greece, the American lawyers of this time “directed their arguments as much to the public
as to the bench” and used colorful and emotional rhetoric in order to win their cases."*

Eventually, the United States opted for a more writing-centered appellate legal process, in
stark contrast to England and Canada." In 1849, the United States Supreme Court imposed
a two-hour time limit on oral arguments and required counsel to submit printed summaries
of arguments and authorities."® Additional reductions to oral argument were made in 1858,
1870, 1911 and 1984, the latter of which involved imposing a thirty-minute, one lawyer per
side limit.""” Opportunities for oral argument in federal appellate courts in the United States
have also been progressively curtailed."®

A number of factors have been cited for the curtailment of the oral appellate tradition in
the United States. The increase in the United States Supreme Court’s caseload may have
prompted some of these changes, given the size of the American population and the vol-
ume of cases that reached the Court."® The demands of travel in early nineteenth-cen-
tury America and the “riding circuit” also contributed to the push towards efficiency that
a written brief provides.'?® With the development of the commercial printer, the written
word became the norm for governmental communication, presumably leading to greater
acceptance of writing as an equal alternative to speech.'" Aside from the practical issues
that led to a shift toward a text-based legal process, a deep-seated distrust of courts in early
nineteenth-century America may also have motivated legislative requirements that courts
commit their judgments to paper.'??

In contrast, England and Canada retained their traditional speech-centered legal pro-
cess in the appellate context.’””® The Supreme Court of Canada has consistently recog-
nized the “extreme importance” of oral advocacy, as have representatives of various
Canadian courts.’” Moreover, oral advocacy is particularly important in Canada, com-
pared to other jurisdictions.’®

While there are obvious similarities in the Canadian and English practice today, the dif-
ferences are worthy of mention. For example, factums, or written argument, have been a
hallmark of Canadian appellate litigation for a significant period of time. This remains true
today, although almost all appellate courts impose page limits and other restrictions.
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In the United Kingdom, in contrast, before Sir John Donaldson succeeded Lord Denning as
Master of the Rolls in the English Court of Appeal, there were no written arguments. They
were introduced progressively by Donaldson MR in a series of Practice Notes'® which met
considerable resistance from the bar. Gavin Drewey et al. in The Court of Appeal, Hart Pub-
lishing, Oxford, 2007, writes: “His [Donaldson’s] espousal of the technique of the skeleton
argument by counsel was an innovation which did much to distil the point of an appeal. This
practice has happily persisted, although skeleton arguments tend nowadays not to be all
that skeletal.” Nonetheless, the introduction of written argument has dramatically short-
ened what were previously lengthy appeals, often lasting days or weeks.

As noted above, this practice is in stark contrast to that in the United States, as observed
by Justice Morissette, where appellate courts routinely dispose of matters without any oral
argument at all.’”?” This contrast is continuing and indeed widening.’?® Statistics collected
by Justice Morissette, drawing on records of the Administrative Office of the United States
Courts' and from the Federal Judicial Center, for a paper presented to The Advocates’ Soci-
ety in 2017, indicated that from 2005 to 2006, of 34,580 processed appeals, 8,956, or about
twenty-five percent, proceeded with an oral hearing.

A decade later, 6,392, or seventeen percent of 36,547 appeals processed, included an oral
hearing. The US Courts of Appeals sit in 13 circuits in total. 12 of those circuits, (or regions)
hear appeals from the 94 district courts in those 12 circuits. The Court of Appeals for the
Federal Circuit adds one more, for a total of 13. Statistics with respect to oral hearings vary
materially among the circuits. For example, the 4th Circuit (Virginia, West Virginia, North
Carolina, South Carolina) is the least inclined to hear oral argument on appeals. In 2015-
2016, only 5.9% (or 287 out of 4874) of appeals included an oral hearing.'*°

The attachment to tradition and past practices should not be underestimated.”' United
States District Judge Mark Kravitz suggests that the longevity of oral appellate advocacy
in England is not necessarily attributable to the fact that it is superior to the written form,
but rather that English lawyers may simply be more attached to this tradition than their
American counterparts.'3? Judge Kravitz posits that we do not pay enough attention to the
“spectacle, or ceremonial, aspects of oral argument.”'*3 He argues that “[p]art of the reason
that the English legal system has [maintained] oral argument is the English belief that jus-
tice must be seen in order to be done.”®* There is undoubtedly great value in ensuring that
litigants witness the decision-maker grapple with the issues and the parties’ concerns in a
face-to-face encounter.

A similar argument can be made for Canada, which did not share the same historical distrust
of courts as the United States, and of course did not sever its ties with England as formally, or
as violently.”®> This perspective aligns with the traditionalist view of oral argument, which sees
oral argument as an institution,’® and in which the public’s trust in the justice system turns
on visibility and accountability.'®’

Nonetheless, there is some acceptance in Canada that part of the appeal process can
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proceed in writing. Applications for leave to appeal to the Supreme Court of Canada are
now heard in writing,'*® as are motions for leave to appeal to the Ontario Court of Appeal.'*
More recently, the Supreme Court of Canada has curtailed the time allotted to interveners
on appeals and even occasionally restricted them to written submissions. The Supreme
Court, which otherwise has control over its docket and only grants leave to appeals raising
issues of public importance, regularly limits parties in criminal appeals as of right to thirty
minutes of oral argument each.

In a nod to the classical foundations of oral advocacy explored above, part of the appeal
of oral argument is that lawyers are able to “tap human emotions in a way other mediums
do not allow”, as eliciting the sympathy or interest of a judge can be instrumental in per-
suasion.”® The auditory and visual aspects of oral argument are a powerful way to transmit
ideas.”" Although the appeal to the decision-maker’s emotions does not have as important
arole asitdid in the classical era, effective modern advocates are sensitive to the “emotion-
al climate” of the case and the non-rational factors that can affect a decision-maker, such
as an advocate’s personal integrity.'*? Logos, ethos and pathos each continue to play a role
in modern oral advocacy.

Conclusion

In looking back to the historical foundations of oral advocacy, many of its central features
are still relevant today, albeit in a diminished form. Notably, the ceremonial aspects of oral
argument and the value in allowing litigants and the public to watch judges arrive at their
decisions have made it such that orality has become a firmly rooted tradition in the Canadi-
an legal system. While there may not be a right to an oral hearing in all contexts, the confi-
dence of the public in the administration of justice may depend in no small part on its ability
to see and to hear justice being done, and for litigants to feel that they have been heard, and
literally have had their “day in court”.

The notion that oral hearings in judicial proceedings are the preferred medium has deep
roots in the traditions and historical development of our legal system. It is also widely
recognized that oral proceedings offer significant advantages not only with respect to
the presentation of evidence, particularly in cases where credibility is at issue, but also
in terms of an advocate’s ability to connect with and persuade the decision-maker. At the
same time, our courts have demonstrated a growing acceptance that access to justice
may require the application of principles of proportionality in order to afford litigants
timely and efficient processes.
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1.2 Indigenous Perspectives and Oral Traditions

Overview

Indigenous peoples™ in Canada have been and continue to be oral societies, with a tradi-
tion of histories, legends, stories, and accounts passed down through the generations in
oral form.** These traditions form both the purpose of repeating oral accounts from the
past, and their intellectual foundations.'* Just as our jurisprudence has begun to recognize
and better account for the multifaceted elements of orality, a greater understanding of
Indigenous oral traditions may enrich our appreciation of the role and importance of oral
advocacy in our legal system.

This section begins with a discussion of the nature and complexity of Indigenous oral
traditions. It then considers how these traditions have been received into Canadian law,
before explaining why greater acceptance of oral traditions by our legal systems is essential
for reconciliation with Indigenous peoples and for ensuring public confidence in an open,
transparent and inclusive process.

Discussion

Understanding Indigenous Oral Traditions

Oral societies record and document their histories in intricate and sophisticated ways, in-
cluding performative practices.*®* Mnemonic devices, used by Indigenous peoples to record
their histories, are not cultural artifacts but multifaceted instruments through which princi-
ples, systems and relationships are understood.'’

The Wampum belts of the Haudenosaunee, for example, “have extended human memories
of inherited knowledge through interconnected, nonlinear designs and associative storage and
retrieval methods—Ilong before the “discovery” of western hypertext.”"*® Wampum embodies
memories through use such that “[wlampum records are maintained by regularly revisiting and
re-“reading” them through community memory and performance, as wampum is a living rhet-
oric that communicates a mutual relationship between two or more parties”.

Oral history in numerous First Nations is conveyed through interwoven layers of
culture that entwine to sustain national memories through many generations.* The
transmission of oral tradition is bound up with the configuration of language, political
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structures, economic systems, social relations, intellectual methodologies, morality,
ideology, and the physical world.*® These factors assist people in knitting historic
memories tightly in their minds."’

The meaning to be drawn from an oral account depends on who is telling it, the circum-
stances in which the account is told, and the interpretation the listener gives to what has
been heard. Not unlike written text, the transmission of oral history may be to educate
the listener, to communicate aspects of culture, to socialize people into a cultural tradi-
tion, or to validate the claims of a particular family. Those who hear the oral accounts
draw their own conclusions from what they have heard, and they do so in the particular
context of the telling.'>?

Oral history is therefore much more comprehensive and complex than simply distilling
history to “what went on in the past” in the western tradition of recounting history.'>* In-
digenous peoples invite advocates of western law to listen to the words and sense of oral
history rather than merely seeking verification of a factual record.’*

As Muscogee poet Joy Harjo explains, the myth that oral traditions are less reliable than
written communications emerged from the class of cultures and the failure of colonizers to
appreciate the depth and sophistication of skilled oration:

When the colonizers from the European continent stepped into our tribal territories,
we were assumed illiterate because we did not communicate primarily with written lan-
guages, nor did we store our memory in books and on papers. The equating of written
languages to literacy came with an oppositional world view, a belief set in place as a tool
for genocide. Yet Indigenous nations prized and continue to value the word. The ability
to speak in metaphor, to bring people together, to set them free in imagination, to train
and to teach, was and is considered valuable, more useful than gold, oil or anything else
the newcomers craved. Many of our known texts, though preserved in orality, stand
next to the top world literary texts, oral or written.”™>

Oral Tradition and Oral History

The terms “oral tradition” and “oral history” are used interchangeably. Some may suggest that
each term should be treated separately, with oral history representing the product of com-
munication, and oral tradition signifying the process of communication. They need not be
separated, however, because as Professor John Borrows explains, “the product and process
of communication are inseparably intertwined.”'>®

Oral tradition does not stand alone but is given meaning through the context of the larger
cultural experiences that surround it."”>” Many types of traditions are a product of this pro-
cess: memorialized speech, formalized group accounts, genealogies, epics, tales, proverbs,
and sayings. In their aggregation, each of these cultural strands are wound together. They
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are made up of complex customs such as mnemonic devices, ceremonial repetition, the ap-
pointment of witnesses, dances, feasts, songs, poems, and the use of testing to help ensure
that certain traditions are accredited within the community.™®

The perception that these oral traditions represent an earlier period in Indigenous societ-
ies --as if the oral were merely a stage in historical development on the way to the written--
has much to do with the production of what Susan Gingell calls “textualized orature,” that
is, literature that has been recorded and transcribed.”™ To textualize an oral narrative is to
write it which may include its translation. Although it permits documenting the story, as
Gingell writes, all textualization permits others to turn the narrative to purposes the origi-
nators did not necessarily expect or intend.

Further, textualizing stories can fossilize them, whereas storytellers continue to use
oral stories in new contexts to perform new functions. Modern storytellers work in full
awareness of these difficulties, often using the English language to tell their stories.'s°
As Gingell explains, transcriptions and print omit gestures, tone of voice, loudness, and
other performative features; print strips orature of its intonation and context. These
erosions of expression, Gingell concludes, can act as colonizing practices, and may ex-
plain why recent scholars have tried to find terms that reflect the idea that oral stories
are not inferior to literature.®

These multifaceted elements of oral tradition, however, make working with it difficult and
those who may be attentive to its substance and methodology are left with the task of try-
ing to explain its usefulness for historical and legal inquiry.’®? The tendency to dichotomize
oral and documentary history are legion. The diversity of interpretation is not necessarily a
result of the way in which they were transmitted, but instead reflects that there were differ-
ent interpreters of history who have different interests.'®3

From the Royal Commission on Aboriginal Peoples, and more recently the Truth and Rec-
onciliation Commission, we know that Canada systematically used its laws and court pro-
cesses to eradicate these oral traditions: to solve the “Indian problem” and take the “Indian
out of the Indian.”'® Yet, in many parts of the country certain oral traditions are most rele-
vant precisely because they keep alive the memory of their unconscionable mistreatment
at the hands of the British and Canadian legal systems.'s>

Canadian law has constrained Indigenous peoples’ reliance on the richness of their orality
in the resolution of disputes. When considering the future of oral advocacy in Canada, it is
vital not only to recognize and respect this history, but also to attempt to incorporate Indig-
enous oral traditions into the Canadian justice system in an accretive way.
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Indigenous Oral Tradition in Canadian Courts: The Gulf Between Two Cultures

The Decontextualization of Oral Tradition in Legal Processes

It was the newcomers who insisted on written treaties, and in doing so they recorded and
relied upon their own languages, their own concepts, and practices, all of which were for-
eign to the other negotiating parties.’®® As a result, they bound the written treaties in the
limitations found within their languages, concepts and practices. Disputes concerning the
interpretation of the written text of treaties and the understanding of the First Nation sig-
natories within Canadian courts are legion. These differences of interpretation between
the written text and the oral promises understood by one party or another is the genesis of
much jurisprudence in Canada concerning Aboriginal'®” and treaty rights.

In the non-Aboriginal tradition, the purpose of historical study has often been the analysis
of particular events in an effort to establish what “really” happened as a matter of objective
historical truth, or more modestly, to marshal facts in support of a particular interpretation of
past events.'® Written history does not present a dialogue so much as a static record of an
authority’s singular recounting of a series of events. Readers may interpret these writings,
but the writing itself remains the same.

For the Indigenous community, “rendering accurately the history of a cross-cultural re-
lationship is not simple or straightforward. History is not an exact science ... important
differences derive from the methodology of history ... how the past is examined, recorded,
and communicated. The non-Aboriginal historical tradition in Canada is rooted in western
scientific methodology and emphasizes scholarly documentation and written records. It
seeks objectivity and assumes that persons recording or interpreting events attempt to
escape the limitations of their worn philosophies, cultures and outlooks.”’®® Oral narratives,
on the other hand, do not have to be told the same way. What is fundamental is whether or
not they carry the same message.'”°

Opposite to the understanding of oral tradition in its context is the very real fear that oral
tradition is de-contextualized in legal processes: in being heard in a courtroom its “fractured
into slices by both direct and cross-examination”. This is the fundamental challenge of one
legal system judging another.””" Western discourse has come to prioritize the written word
as the dominant form of record keeping and until recently, has generally considered oral so-
cieties to be peoples without history, a grave misapprehension of the truth."”? As discussed
above, oral societies in fact record and document their histories in complex and sophisticated
ways, including performative practices.'”® There is legitimate concern that without oral narra-
tive evidence, Indigenous people cannot adequately present their own evidence in litigation.'”

As expressed aptly by Erin Hanson in her article, “Oral Traditions” written for the University
of British Columbia’s website project developed by its First Nations and Indigenous Studies
Disciplines: Indigenous Foundations:
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“Discussions of oral history have occasionally been framed in oversimplistic oppositional
binaries: oral/writing, uncivilized/civilized, subjective/objective. Critics wary of oral his-
tory tend to frame oral history as subjective and biased, in comparison to writing's pre-
sumed rationality and objectivity. In western contexts, authors of written documents
are received automatically as authorities on their subjects and what is written down is
taken as fact. Such assumptions ignore the fact that authors of written documents bring
their own experiences, agendas, and biases to their work—that is, they are subjective.”’”®

Historical and Present-Day Statutory and Common Law Rules that Limit the Receipt of
Oral History

The dispute resolution process available through Canadian courts is inherently adversarial
and when encountering questions of fact and Canadian law that involve Indigenous people
and their communities, they have historically been faced with a bias toward legitimizing its
colonialist roots.'”®

It is little known that the British Columbia Evidence Act for example, repealed only in 1968,
permitted a judge to receive evidence from an Aboriginal person only as a matter of dis-
cretion, as it was implicitly assumed that otherwise such a person’s testimony would be
suspect and unreliable. The Act read “... it shall be lawful for any Court ... in the discretion
of such Court ... to receive evidence of any Aboriginal, Native, or Native of the halfblood,
of the Continent of North America, or of the Islands adjacent thereto, being an uncivilized
person, destitute of the knowledge of God, and of any fixed and clear belief in religion or in
a future state of rewards and punishments, without administering the usual form of oath to
any such Aboriginal, Native or Native of the halfblood ...""””

Confronting such common law values is the experience of Indigenous peoples and in its
current form, the greatest hurdle for the inclusion of oral history is the evidentiary rule
against hearsay. This rule excludes communication that is considered “second-hand”. Such
evidence is considered untrustworthy."”® There are, however, exceptions such as necessity
and reliability. It is the trial judge who determines whether the hearsay exceptions of neces-
sity and reliability apply.

Through the years, Aboriginal oral history has led judges to label Indigenous peoples as,
among other things, ignorant, primitive, untutored, savage, crude, simple, uninformed, and
inferior people.

Against these biases, in recent years the oral traditions of First Nations have played an
increasingly significant role in the litigation of Aboriginal rights.””® In her examination of
these biases, Delia Opekokew explains it this way: “there is an overwhelming gulf between
the Indian and the Anglo-Canadian culture on which the court process is based. The two
cultures operate from very separate and different beliefs and history...and unfortunately,
only Anglo-Canadian laws, based on customs, values and practices foreign to Indian people,
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continue to be applied when interpreting Indian treaties. The mistakes that arise from such
a practice are overwhelming.”18

Delgamuukw and Tsilquot’in: An Increasing Recognition of the Validity of Aboriginal Oral
Traditions and their Significance in Aboriginal Societies and Cultures

Oral history is the only way the Indigenous claimants can bring their history, perspective,
and the context of the times into the legal arena. In numerous cases, oral histories have
been brought before the courts in an attempt to “prove” long-standing relationships be-
tween Indigenous peoples and their environments.'!

Erin Hanson, writing as part of the UBC Indigenous Foundations website project referenced
above, describes it as follows:

The use of oral histories as evidence in court has become a topic of much discussion and
debate in Canada. Perhaps the most famous example of oral history within a legal context
is Delgamuukw v. British Columbia. Delgamuukw was the first case in which the court accepted
oral history as evidence, although the evidence was ultimately dismissed as unreliable.'82

In that case, the Gitxsan and Wet'suwet'en peoples argued that they had Aboriginal
Title to the lands in British Columbia that make up their traditional territories. In order to
prove their title, they had to provide evidence that they had occupied their territories for
thousands of years. Without written documents to make their case, Gitxsan and Wet’'su-
wet'en hereditary chiefs presented their oral histories in the form of narratives, dances,
speeches, and songs: a “performance tradition”.'®3

The struggle of the trial judge to address this evidence is palpable: he accepted the
oral history as evidence, but ultimately concluded that the Gitxsan and Wet'suwet’en’s
ancestors were a “people without culture,” who had “no written language, no horses or
wheeled vehicles.”'® The trial judge went so far as to cite seventeenth century philoso-
pher Thomas Hobbes to support his views, calling the lives of the Gitxsan and Wet'su-
wet'en’s ancestors “nasty, brutish, and short."®

The case proceeded through the appellant courts and ultimately, the Gitxsan and Wet'su-
wet'en won a precedent-setting victory for oral history to be given weight as legal evidence
in @ Canadian court. Chief Justice Lamer of the Supreme Court of Canada concluded:

The laws of evidence must be adapted in order that [oral] evidence can be accom-
modated and placed on an equal footing with the types of historical evidence that
courts are familiar with, which largely consists of historical documents. . .. To quote
Dickson CJJ., given that most aboriginal societies “did not keep written records,” the
failure to do so would “impose an impossible burden of proof” on aboriginal peoples,
and “render nugatory” any rights that they have (Simon v. The Queen, [1985] 2 S.C.R.
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387, at p. 408). This process must be undertaken on a case-by-case basis.'®®

After Delgamuukw, a number of cases have further considered how oral histories
should be interpreted and accepted as evidence in court. In Squamish Indian Band v.
Canada (2001 FCT 480) and R. v. Ironeagle (2000 2 CNLR 163), the court accepted oral
histories as evidence but stipulated that the weight given to oral histories must be de-
termined in relation to how they are regarded within their own societies.'’®” In her ruling
in Squamish, Justice Simpson also noted that she might not have given the oral histories
that were presented before her much weight if she had found written records that held
the same information which she could use instead. Justice Simpson further noted that
the oral histories were “sometimes contradictory.”'s8

Legal scholar Drew Mildon uses Justice Simpson'’s ruling as an example of how a judge’s
“doubt and skepticism” challenges the very nature of oral history: “[Oral] evidence may
be deemed inadmissible. . . . simply because there is other evidence available [to use
instead]. Lastly, it is characterized as contradictory (which one assumes never happens
in written history.)” 8°

In 2002, the Tsilhgot'in initiated land claims proceedings in the British Columbia Su-
preme Court to assert title to their lands. Justice David Vickers found that the oral histo-
ries presented to him by members of the Tsilhgot'in Nation were sufficient to prove their
Aboriginal title. He also rejected the Crown’s claims that oral tradition was unreliable or
should be measured against written documents, as it was equally impossible to deter-
mine the accuracy of historic fieldnotes or, more specifically in the Tsilhqot'in case, a 1900
ethnography on the “Chilcotin Indians.”’® More broadly, Justice Vickers observed that
“disrespect for Aboriginal people is a consistent theme in the historical documents.”™"

These cases have compelled western legal systems to reconsider the validity of Aborig-
inal oral traditions and their continued significance and relevance in Aboriginal societies
and cultures. The Canadian legal system has begun to make adjustments to incorporate
this reality, though courts still struggle to fairly consider evidence that is from a different
cultural context without forcing it into a western framework.'®2

In some ways ironically, the development of Canadian common law of contract, for exam-
ple, has struggled at the same time with oral evidence in a different context: oral agreements,
pre-contractual representations, parol evidence and what courts broadly refer to as “the fac-
tual matrix” surrounding the contract, or evidence of the intention of the parties, are still
issues being debated by our Supreme Court.'?

As Erica Hansen observes, reception to oral history in mainstream Canadian society has
begun to grow too. As law professor John Borrows suggests in the title to his article on the
subject, perhaps the courts as well as mainstream society are now “listening for a change.”'%*

As the Supreme Court of Canada held in R. v. Marshall,"*> the interpretation of facts and
law which have an impact upon treaty and aboriginal rights must be approached in a
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manner that maintains the honour of the Crown. Reconciliation requires that all parties in-
volved in the litigation process adopt practices supporting the Crown’s duty of honourable
dealing in its relationships with Indigenous peoples. Practices that would operate to limit
the introduction of Indigenous perspectives could impede the project of reconciliation.

Adjudicative Processes and the Resolution of Disputes are Inherently Relational

Adjudicative processes and the resolution of disputes are inherently relational and therefore
must be open, transparent, and inclusive to maintain or restore the confidence of the parties.

In the cross-cultural context of a Canadian court, an inherently adversarial system, per-
mitting a judge to rely entirely on the written text/argument is antithetical to reconciliation.
The existence of oral histories and oral traditions must be considered in the analysis of
whether a matter or category of matters can equitably and appropriately be determined on
a written record, without an oral hearing.

The Court’s modified test for Aboriginal evidence must still be received and evaluated by
people within a structure and institution that often has a very different ideological and cul-
tural orientation from most Aboriginal peoples’ traditions. This requirement creates prob-
lems for the courts in evaluating what is factual across cultures and raises a host of issues.'®

As Professor Borrows puts it,

[Tlhere are enormous risks for non-apprehension and misinterpretation when Aborig-
inal peoples submit their “facts” to the judiciary for interpretation. This problem is es-
pecially poignant in litigation as factual determinations are presented in an adversarial
environment, and interpretations made by judges with a different language, cultural ori-
entation, and experiential background than Indigenous people. The potential for misun-
derstandings exists because each culture has somewhat different perceptions of space,
time, historical truth, and causality... judges who evaluate the meaning, relevance and
weight of the oral tradition evidence must appreciate the potential cultural differences
in the implicit meanings behind explicit messages if they are going to draw appropriate
inferences and conclusions.”"”

This difficulty of interpretation requires a consideration of the need, when hearing such
evidence, to have the assistance of Indigenous Elders, judges, amicus curiae, or skilled coun-
sel knowledgeable in the traditions, laws, and cultures of Canadian and Indigenous legal
systems. Unless this happens, Aboriginal oral history runs the risk of being “undervalued”
because the perspective on their practices, customs, and traditions and on their relation-
ship with the land may not be given due weight.'®

Indigenous peoples “need to continue, as they have done for millennia, to be involved in the
creation, control and change of their worlds through the power of language, stories and songs.
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It is vital that they participate in the interpretation of their traditions if they are going to bring
them before the courts. The engagement is important because the courts’ words “do not mere-
ly represent meaning but possess the power to change reality itself as judicial consideration of
Indigenous history will shape aboriginal peoples’ legal, economic, political and socio-cultural
relationships. Unless Indigenous peoples more strongly participate in the future interpretation
of these narratives in the Canadian judicial system, the process and purpose of oral history may
not be appropriately accommodated, despite best efforts of the judiciary.”®

As the court said in R. v. Marshall, common law judges cannot turn away from their duty to
provide reasons about how and what they determined were factual conclusions in any giv-
en case involving oral tradition. They do not have the luxury that others might have in defer-
ring judgment until there is a “stable academic consensus on the question.”?°° jJudges must
evaluate how they came to regard a particular point of knowledge as a “fact” and articulate
their findings for others’ evaluation and response.?’ The same is true for Québec judges.

Conclusion

It can fairly be said that the right to be heard has its roots in Indigenous traditions and par-
ticularly the history of oral storytelling, as much as it does in the common law and civil law
traditions. There is growing recognition of this fact both in Canadian courts and in Canadian
society at large.

To truly achieve reconciliation with Indigenous peoples, however, the Canadian legal system
must include processes which are open, transparent and inclusive, recognize and validate oral
traditions, and encourage the engagement and participation of Indigenous peoples.

This means at a minimum that in cases involving Indigenous peoples and Indigenous
rights, legal processes must respect the centrality and significance of oral traditions and
expressly provide for the reception of oral histories, through oral testimony, tendered in a
culturally appropriate manner. It may also require the assistance of elders, judges, amicus
curiae, or skilled counsel knowledgeable in the traditions, laws, and cultures of Canadian
and Indigenous legal systems.

A deeper understanding of Indigenous oral traditions and oral histories can also inform
our approach to building a more responsive and accessible legal system. The recognition
that there may be multiple meanings or interpretations of a particular narrative depending
on how it is told, in what context, and through which methods, should cause us to think
deeply about the value of oral communications for increasing our understanding and re-
solving disputes in a just and equitable manner.
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PART Ml

Learning from the Past, Moving to the Future

1111 Learning and Persuasion: An Examination of Other Disciplines and the Legal Experience

Overview

A key purpose of oral advocacy is to provide an opportunity for decision-makers to learn
about a case and the factual, legal, and policy issues that are raised. Research about human
learning can therefore shed light on the importance of oral advocacy. While both oral and
written advocacy engage the decision-maker, oral hearings provide an additional oppor-
tunity for decision-makers to ask questions and work collaboratively with colleagues and
advocates to build an understanding of the case.

This section begins with an overview of research and theory about the role of oral pre-
sentation in human learning. It then turns to the impact of oral advocacy in litigation, sum-
marizing perspectives from the Bench and from advocates, empirical research and theory
about judicial reasoning, and effects on other stakeholders in the legal system. The section
ends with an examination of research and commentary about the impacts of different for-
mats of oral advocacy, primarily comparing in-person and remote hearings.

Discussion

Learning Through Oral Presentation

Psychology and education researchers have found that people learn most effectively
through experiences that involve active engagement, rather than the passive transmission
of information.

The importance of learner engagement is supported by constructivism, a prominent the-
ory in education science which posits that, rather than passively receiving knowledge, in-
dividuals “construct” their own knowledge by interpreting their experiences through their
internal models of the world, and using those experiences to amend and build new mod-
els.?%2 Therefore, individuals learn better through experiences that facilitate knowledge
construction, and in particular, experiences that engage the learner, or involve social pro-
cesses that allow individuals to “build” knowledge together.?°® Studies have shown that
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constructivist approaches in the classroom have positive impacts on students’ academic
success.?% Particularly relevant to the oral hearing context are studies related to discussion
and question-asking (questioning). For example, one study found that undergraduate sci-
ence students were more likely to arrive at the correct answer to a question through peer
discussion, even if no individual in the group knew the correct answer initially.?°

Studies on oral presentation in educational settings may also provide insight into the role
of oral advocacy to assist decision-makers’ understanding of a case. Empirical research has
established that oral presentation can be an effective teaching method for listeners (i.e.,
judges and decision-makers) due to the potential for active engagement. Research sug-
gests that passive listening is not particularly effective, but presentations that foster active
engagement by the listener are beneficial.?°¢ Researchers have found that “non-presenting
students also benefit from class presentations, including learning course material, learning
to listen for the key points of presentations, and bringing different perspectives to the dis-
cussion.”?” Responding to and engaging with an oral presentation creates a high-involve-
ment learning environment, which increases the cognitive involvement of the listener.28
Listeners who simply receive information in oral presentations, however, may not experi-
ence significant benefits when compared to reading written materials. Studies have found
that the same parts of the brain are engaged in reading and listening, 2°° and that adults
experience no significant differences in comprehension when reading a book as opposed to
listening to an audiobook.?™°

For speakers, oral presentation also contributes to deeper and stronger learning out-
comes. Oral presentations effectively force individuals to deeply engage with the material
they are presenting.?’ One study found that case scenario-based oral presentations fa-
cilitated deeper understanding and knowledge of the subject matter.2'? Similarly, another
study found that oral poster presentations helped increase the students’ knowledge and
understanding of the subjects they presented on.?' Learning strategies that involve inter-
action and collaboration have been found to result in better learning outcomes.?* In line
with this, one study found that preparing for oral presentations allowed students to share
ideas with one another which helped refine their knowledge structures.2' Further, oral pre-
sentations foster learning that is considered authentic, holistic and challenging and helps
enhance critical-thinking skills through debate.?'®

The literature indicates that there are benefits to pairing oral and written presentations.
Education research indicates that writing provides more opportunities for student presenters
to carefully reflect on their thoughts.?'” Further, in reading and revising written work, students
may be more inclined to “identify essential concepts, establish links between concepts, and
thoroughly organize the subject-matter according to the underlying rhetorical structure.”?'®
Additionally, when compared to oral explanations, written explanations fostered stronger or-
ganization of information which in turn assisted the students in acquiring deeper conceptual
knowledge.?" On the other hand, oral presentation generally incites greater social involve-
ment than writing does and as such, students may provide more “authentic examples or
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analogies to illustrate the subject matter for a particular audience.”??® As a result, students are
able to more effectively transfer knowledge via oral as opposed to written explanations,??'
although oral presentations can often be more unorganized than written presentations.??? In
addition, coupling oral and written presentation allows for more inclusivity. For example, stu-
dents with dyslexia or who otherwise face greater challenges producing and digesting written
materials may benefit considerably from using both oral and written work.22 In the context of
the legal profession, pairing oral and written advocacy may similarly hold benefits for diversi-
ty and inclusion among decision-makers, advocates, and litigants.

Further, pairing oral and written advocacy may help facilitate better learning among a
Bench or Bar with varied learning styles. A prominent theory among educators is that in-
dividuals have different preferences of learning modalities — the primary learning styles
being visual, aural (or heard information), reading and writing, and kinesthetic.??* Therefore,
pairing oral and written advocacy may accommodate both aural and reading learning pref-
erences. However, it should be noted that theories about learning styles have been routine-
ly criticized as lacking scientific support, although it appears that many educators continue
to hold these perspectives.??®

Research and theories in education and psychology have pointed to the benefits of learn-
er engagement in improving comprehension. This suggests that, in the legal context, deci-
sion-makers’ understanding of a case and the issues at hand benefits from processes such as
oral hearings, which permit decision-makers to ask questions and engage in discussion with
their colleagues. This conclusion is supported by research on peer discussion and the impacts
of oral presentation in classroom settings. The research also suggests that advocates may
also benefit from preparing and delivering oral submissions. Finally, coupling oral and written
advocacy may improve the inclusivity of the litigation process for participants who may have
certain difficulties with one modality (for example, individuals with dyslexia).

The Impact of Oral Advocacy on Judges

Within the legal community, opinions about the importance of oral advocacy vary widely.
Jurists’ comments have been put forward and canvassed extensively throughout the years,
especially as most courts have moved toward increased reliance on written materials. Simi-
larly, social science researchers have also studied judicial reasoning and the factors contrib-
uting to legal decisions.

As identified by Chief Judge Spencer D. Levine of the Florida Fourth District Court of Ap-
peal, opinions about the importance of oral advocacy (in appellate settings) generally fall
into three schools of thought: (i) the traditionalist view that oral argument is almost always
necessary or helpful to judges; (ii) the more recent opposing view that oral argument has
little effect on the outcome of a case; and (iii) the moderate view that oral argument has an
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impact “that cannot be overstated”, but only in very close cases.??® Within this spectrum,
some judges have expressed the view that oral advocacy can change their provisional opin-
ions in a significant minority of cases,??” while others (including at the Supreme Court of
Canada) have commented that oral argument adds “little value”.22®

Empirical research, however, suggests that oral advocacy may be more important than
skeptics believe. Professor Timothy Johnson conducted a unique study examining the notes
of United States Supreme Court Justice Harry Blackmun found a considerable correlation
between judicial votes and the quality of oral argument (according Justice Blackmun's con-
temporaneous assessments).??? A Canadian study also found that decision-making at the
Supreme Court of Canada is affected by factors including the experience of the litigation
teams, which the researchers considered to be a measure of lawyers’ capability and of the
quality of oral advocacy.?*°

Despite mixed opinions about the importance of oral advocacy to case outcomes, judges
and advocates tend to agree that oral argument is important for shaping reasoning and
how an opinion is written (and therefore the law).2*" In addition, judges have expressed the
value of oral advocacy in focusing the discussion or “crystallizing the issues”,?*? and in re-
solving uncertainties and misconceptions arising from written materials.?33

Judges and other decision-makers also benefit from oral advocacy in other ways. In the
U.K. tribunal study, over 75% of tribunal decision-makers “agreed strongly” that it was diffi-
cult to make determinations based on paper applications only. Other metrics in the study
also indicated that decision-makers were less certain of their decisions without an oral
hearing, even when presented with all the same information on paper.z*

Similarly, appellate judges in the United States and South Africa agreed that oral argu-
ment is generally important for resolving any doubts about the issues, confirming provi-
sional opinions formed based on written materials, and providing a sounding board to the
Bench, even if results do not change.?* Oral argument provides an opportunity for judges
and counsel to engage in dialogue about the issues, which not only allows judges to obtain
relevant information not fully canvassed in the written materials,23¢ but may also improve
judges’ “learning” about a case, as discussed above.

Appellate judges have also noted that oral hearings present a valuable opportunity to indi-
rectly communicate with colleagues about their opinions on the issues, and to understand how
their colleagues are likely to vote.?*” Professor Johnson suggests that oral hearings assist judges
with predicting and navigating the coalitions that will form in chambers when it comes time to
determining the decision on the appeal.?®® In the United States, Supreme Court judges have
even been observed to have used the oral hearing to persuade one another of their merits.?3

Furthermore, oral argument may present an important opportunity to correct or mitigate
unconscious reasoning errors among judges. Judges, like all humans, are often subject to
implicit biases or employ faulty cognitive heuristics such as “anchoring” (where an
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individual's decision about a figure, such as a damages quantum or length of a sentence,
can vary significantly based on the figures they are presented with, even if those proposed
figures have no basis in fact or reason).24°

Oral argument may present an important opportunity for advocates to detect and ad-
dress judicial biases, and to reframe their arguments accordingly. Experts have theorized
that judges are more motivated to consciously check their biases and employ more da-
ta-based (as opposed to ideology-based) reasoning processes when, among other things,
they feel that they must justify their decisions to others, and they are exposed to strong
and influential arguments.?* In addition, the research indicates that judges may be more
capable of counteracting their own biases by, among other things, recognizing that other
members of society may hold views or interpret facts in different ways?*2 — something that
can come to the fore during oral argument.

Despite differing schools of thought about the impact of oral advocacy on case outcomes,
decision-makers and empirical research findings tend to arrive at the same conclusion that
oral advocacy has value. Oral argument allows judges and decision-makers to obtain any
additional information needed to clarify uncertainties and misconceptions arising from the
written materials; to focus on and develop the most salient issues in a case; to resolve
doubts and confirm opinions formed based on written materials; and to communicate, un-
derstand, and attempt to influence their colleagues’ opinions. Empirical research also sug-
gests that the quality of oral advocacy may have an impact on case outcomes.

An important note is that the perspectives and research canvassed in this section arose
mainly from advocates and judges practicing at the highest appellate levels. Decision-mak-
ers at lower-level courts or administrative tribunals may have different comments about
the importance of oral advocacy. One study examining a particular social benefits tribunal
in the United Kingdom found that an oral hearing’s impact on case outcomes arose mainly
from the information arising in the hearing — an effect that was significantly reduced when
the same information was incorporated into a written application.?*3

The Impact of Oral Advocacy on Advocates, Litigants, and Others

Oral advocacy has impacts not only for decision-makers but also for advocates and litigants.
Compared to the impact of oral advocacy on judges, the benefits and costs of oral advocacy
for other stakeholders in the justice system may be under-studied. However, the existing
research and commentary have identified important impacts for advocates, litigants, and
the public at large.

For advocates, oral hearings provide opportunities to receive judicial perspectives
about a case. Experts have noted that judges’ questions can sometimes identify new or
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overlooked angles to an argument that were not fully developed in the written mate-
rials.?** Capable advocates may be able to seize on these opportunities to improve the
persuasive power of their arguments. In addition, preparing for oral argument forces
conscientious advocates to understand their cases at a new depth. As discussed above,
social science research indicates that preparing and delivering an oral presentation sig-
nificantly increases the presenter’s comprehension of the subject matter.

Commentators have also pointed out that oral hearings are often an important part of
the litigation process for litigants.?*> Generally, oral hearings represent the only opportuni-
ty that a litigant has to observe the attention and consideration being given to their case.
Therefore, parties may be more likely to feel heard and fairly treated if they receive the
benefit of an oral hearing, as opposed to a written hearing, and if they know that they (or
their representative) have had the opportunity to speak directly to the decision-maker. Oral
advocacy may therefore play an important role in maintaining public confidence in the ad-
ministration of justice.

On the other hand, oral advocacy often comes at an increased cost to litigants and the
justice system at large, and may even exacerbate access to justice concerns. Those who
are skeptical of the importance of oral argument have pointed to the significant resources
required (e.g., preparation and court time), in light of the relatively few cases in which oral
argument has a real impact on the result.?46

In addition, observed correlations between judicial votes, litigation team size, and lawyer
experience — and particularly experience at appellate courts — suggest that litigants who are
able to afford more experienced lawyers and more legal resources may be at an additional
advantage in oral argument.?*” Therefore, oral advocacy and its associated costs may actually
present a barrier to full engagement with the legal system for less-resourced litigants.

In-Person and Remote Proceedings: Does the Format of the Oral Hearing Matter?

The Impact of Video Hearings on Substantive Outcomes

As courts increasingly make use of modern communications technology — particularly as
the COVID pandemic prevents the resumption of regular in-court proceedings — research-
ers have examined the impacts of video and telephone proceedings on litigation. While
these technologies have allowed courts to avoid a complete standstill during the pandemic,
the literature raises concerns about remote as opposed to in-person appearances. Holding
proceedings by video has been found to affect case outcomes, credibility determinations,
and engagement with and perceptions of the legal process by litigants.

Research conducted on video as opposed to live hearings suggest that the hearing format
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has a significant impact on the outcomes of a case. For example, a 2008 analysis of Cook
County, Illinois bail hearings found that the average felony bond amounts rose by 51% - and
even as much as 90% for certain offences - in video bail hearings, while experiencing no sta-
tistically significant increase in live hearings.?*® Following a class action lawsuit challenging
the video bail hearing practice, the county ceased the use of video bail hearings.>*

Similarly, a 2010 evaluation of a United Kingdom virtual hearing pilot, in which defendants
against criminal charges had their first hearing conducted from the police station with a
video link to court, found that defendants were more likely to plead guilty and to receive
longer prison sentences.?*° In asylum proceedings in 2005 and 2006, asylum was granted at
roughly double the rate in live hearings than in video hearings.?' More general psychology
research on the impact of videoconferencing technologies has led some commentators to
suggest that decision-makers who interact with and perceive litigants over video may be
less sensitive to the impact of negative decisions on the individual.?*2

Researchers generally attribute outcome differences between video and live proceedings
to two factors. First, video formats may affect decision-makers’ assessments of credibility. In
the Cook County bail hearing study, researchers noted that the video set up made it appear
that the defendant was not making eye contact, and that the video format may have affect-
ed judges' opinions about the defendant’s believability.?>®* Studies examining the impact of
video testimony by children in sexual abuse cases have repeatedly found that jurors found
video testimony to be less convincing and believable.?* In addition, immigration judges have
reported incidents where they made credibility assessments during a video hearing, but then
changed those assessments after a subsequent in-person hearing.?>*

The idea that triers of fact are less likely to believe video as opposed to live testimony is
supported by psychology research about the “vividness effect”; Professor Sara Landstrom
posits that “it can be argued that live testimonies, due to face-to-face immediacy, are per-
ceived [by jurors] as more vivid than, for example, video-based testimonies, and in turn are
perceived more favourably, considered more credible, and are more memorable.”?%¢ Ex-
perts in non-verbal communication have also called for courts to be cautious about adopt-
ing remote proceedings, highlighting that video technologies such as Skype and Zoom may
focus the viewer on behavioural information in a different way than live proceedings — for
example, by focusing on the face at a close distance. This can be significant given existing
research that facial characteristics can adversely influence the assessment of evidence and
sentencing in criminal cases.?*’

On the other hand, a simulated study conducted in Australia found that it was not the tech-
nology that affected perceptions of a defendant'’s guilt, but rather their location and framing
within the jurors’ field of view: defendants were more likely to be considered guilty when
they sat alone in the courtroom dock, as opposed to sitting beside counsel, where they were
perceived to be more honest.?® These findings suggest that video testimony may be an ade-
quate replacement for in-person testimony if the design and setup of the space are adequate.
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The same study did find, however, that prosecutors were less likely to be considered credible
when appearing on a screen than when they were physically in the courtroom.?°

Second, researchers have found that litigants may be less likely to engage fully in the legal
process when they are subject to video as opposed to live proceedings. Professor Ingrid
Eagly’s review of U.S. video immigration hearings involving detained individuals found that
they were more likely to be deported, not because decision-makers were more likely to
deny claims, but because the respondents were less likely to take advantage of potential-
ly helpful procedures. That is, respondents were considerably less likely to retain counsel
(35% lower rate than in-person respondents), apply for permission to remain lawfully (90%
lower rate than in-person respondents), or apply only for the right to return voluntarily (6%
lower rate than in-person respondents).2¢°

Eagly’s interviews and court observations suggested that the lower engagement in video
proceedings resulted from factors such as the need for increased logistical preparation
(e.g., having to mail application materials to court rather than simply bringing a copy to the
live hearing), difficulties in lawyer-client communications, difficulty understanding what was
happening, and the perception among respondents that a video hearing was “unfair and
not a ‘real day in court™.?¢

In conclusion, research has indicated that the format of a hearing, whether in-person or by
video-conferencing technology, has an impact on the substantive outcomes. Generally, stud-
ies have found that video hearings tend to lead to less favourable outcomes for individuals
in criminal or immigration proceedings. In particular, holding hearings by video may result in
more negative credibility determination. Additionally, challenges caused by video proceed-
ings may decrease the likelihood that individuals will engage fully with the legal process.

The Impact of Remote Hearings on Access to Justice

The introduction of video and phone conferencing as a regular substitute for in-court
hearings has both positive and detrimental impacts on access to justice. The wide-
spread shift to remote hearings in the wake of the COVID pandemic have served to
highlight these impacts and have sparked considerable commentary and study that
should continue to be monitored as the pandemic continues.

Holding hearings remotely may significantly reduce costs for litigants by mitigating the
need to travel long distances, find child care solutions, or take time off work to physically
attend court.?®2 However, the technological requirements can impose serious barriers for
those without regular access to and competence with these technologies. These barriers
often manifest along existing lines of inequality, as litigants who live in rural and remote
areas, and those with lower income levels, tend to experience more difficulty accessing re-
liable and adequate internet connections.?®®* In Canada, Indigenous and Northern commu-
nities are particularly affected by disparities in connectivity.?®* Individuals with disabilities
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who require special technologies in order to access and engage in online activities may also
experience unique challenges in accessing remote hearings.>®*

Further, litigants who require interpretation and translation services may also suffer from
the shift to remote hearings. In telephone conferencing, interpretation services suffer from
the interpreter’s inability to perceive non-verbal communication, which is an important part
of accurate interpretation.?®® Video interpretation may also be less than ideal, as a 2005
study of video immigration proceedings in Chicago found that videoconferencing may have
exacerbated interpretation issues; in addition, respondents who relied on interpreters were
also more likely to have technical issues.?®’

Therefore, the impacts of remote hearings on access to justice is not clear-cut. While re-
mote hearings tend to reduce the costs of participating in legal proceedings, the requirement
of adequate internet connections, technological competence, and video interpretation can
pose barriers to segments of the population that may already face systemic difficulties in
accessing the legal system.

Conclusion

Despite the costs and other burdens of oral advocacy in a physical courtroom, there remain
compelling reasons for preserving in-person proceedings and oral argument in litigation.
Social science and education research indicates that oral presentation and the discussion
engendered in oral hearings are particularly effective learning methods for both speakers
(advocates and lawyers) and listeners (decision-makers and judges), especially when involv-
ing a high degree of engagement and social dialogue. The research also suggests that cou-
pling oral and written presentation, rather than replacing one with the other, is the most
effective and inclusive method as it accommodates individual learning styles and strengths.

Likewise, the importance of oral advocacy in litigation is supported by research findings
and commentary from various stakeholders in the legal system, including judges, advo-
cates, and litigants. While opinions about the ultimate effect that oral argument has on the
outcome of a case vary widely, some studies find that the quality of oral advocacy can have
a real impact on judicial votes. Additionally, judges have identified a number of benefits of
oral advocacy other than impacting the ultimate result. Advocates and litigants may also
benefit from oral argument.

The advantages of oral advocacy may be most prominent in in-person hearings, as compared
to remote hearings. Research on video hearings has identified a number of concerns about the
impact of a video hearing on substantive outcomes, credibility assessments, and litigant en-
gagement. While remote hearings can increase the accessibility of the courts to some litigants,
the emphasis on technology and connectivity also raises serious access to justice concerns for
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others, particularly in Indigenous communities, remote and rural areas, for those from lower
income levels, and for those requiring translation and interpretation services.

111.2 Modes of Hearing in Canada and Beyond

Overview

Prior to COVID, there appeared to be a general trend towards wider judicial discretion and
broader application of rules to allow matters to be heard in writing, or by telephone or vid-
eoconference. As court dockets expand, remote conferencing technologies advance, and
the COVID pandemic continues, courts and tribunals have by necessity, widely adopted
new ways of holding hearings that would previously have occurred in physical courtrooms.
Where argument was once conducted orally and in-person, there is now an increased focus
on written, video, and telephone hearings.

This section outlines the current and pre-pandemic roles and prevalence of written ad-
vocacy, remote or virtual advocacy and in-person oral advocacy across Canada, as well as
in foreign jurisdictions such as the United Kingdom and the United States. It also address-
es the impact of COVID on hearing formats and advocacy and considers how COVID has
changed how litigants and adjudicators approach advocacy.?¢®

Discussion

Canada

General Themes

There is a general presumption in favour of in-person hearings in all provinces and terri-
tories. Decisions made in the absence of any oral hearing remain the exception in Canada.
However, this presumption has been revised in light of the exigent circumstances of the
COVID pandemic. To accommodate public health restrictions, many matters have been con-
ducted either by telephone or video-conference. During periods when public health restric-
tions were relaxed somewhat, these alternative forms of hearing have been made available
in addition to in-person hearings.

At the time that this Report was written, the hearing of matters by electronic means is
generally contingent on the availability of technology (for videoconferences) and the
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requirement that the lack of an in-person hearing should not compromise the fairness of
the proceeding (Newfoundland,?° Manitoba,?’° British Columbia,?”’ Québec,?’? Nova Sco-
tia2’3).

Appellate Courts

In most provinces, and across civil, family and criminal practice, appellate courts may hear
cases based on written submissions only, on agreement of the parties (British Columbia,?”#
Saskatchewan, Manitoba,?”> Alberta,?’® New Brunswick,?”” Prince Edward Island,?”® Québec,
Ontario). Most appellate courts also have rules in place to allow hearings by video and tele-
phone, either on the application of the parties or at the court’s own initiative, but in any
case, at the discretion of the court (Québec,?”® British Columbia,?8° Alberta,?®’ Manitoba???
and, in exceptional circumstances, New Brunswick?3 and Newfoundland?).

Federal Courts

The Federal Court and the Federal Court of Appeal, on request and with the consent of the
parties, may proceed on the basis of written representations.?> These courts can also order
the proceedings to be conducted by electronic means.¢

At the Supreme Court, there is a presumption of a hearing based on written materials only
on motion for a re-hearing. All motions made before a judge or the Registrar are heard by
writing without oral argument, unless ordered otherwise.?’

Criminal Proceedings

The vast majority of criminal hearings across Canada are in-person oral hearings. Remote
or virtual hearings or hearings in writing are the exception and have only recently gained
more prevalence during the COVID pandemic. For example, the delivery of the Dafonte Miller
judgment in June 2020 was broadcast live over YouTube by Justice Joseph Di Luca of the On-
tario Superior Court. Counsel appeared virtually and could be viewed by the public alongside
Justice Di Luca. In the normal course, this decision would have been given in person in open
court. Notably, over 19,000 viewers tuned in to watch the YouTube decision, a figure that
dwarfs the number of members of the public that typically attend judicial decisions.

The discretion of courts to proceed without an in-person hearing varies among provinces and
territories. There is wide discretion in some courts (for example, the Court of Queen’s Bench of
Alberta has discretion to hear cases in writing?8), but in others, this discretion is limited (Brit-
ish Columbia,?®® Court of Queen'’s Bench in Saskatchewan,*° Québec,?*' Ontario?®?) The federal
Criminal Code also provides for limited instances in which a hearing may be conducted, in whole

The Right to be Heard: The Future of Advocacy in Canada | Page 50



or in part, in writing (for example, ex parte orders for search warrants and restraining orders?,
election and re-election of mode of trial*** and attendance to appeal proceedings®*).

Generally, a hearing by telephone or video conference is available by application of the
parties or on a court’s own initiative, but remains at the discretion of the court (Alberta,*®
British Columbia,?*” Northwest Territories?®8). In pre-trial matters, particularly dispositions,
bail applications and scheduling matters, telephone and videoconference hearings are more
common (British Columbia, 2°° Alberta,?°® Saskatchewan,?*" Nova Scotia,?*> Newfoundland,3%
Ontario®*4). In Manitoba, with some exceptions, accused must appear by video for in-custody
dispositions, but in-person appearances can be ordered by the judge or are prescribed by law
when entering a guilty plea for a sentence of over two years.3 The Criminal Code provides
for limited instances in which a hearing may be conducted remotely, in whole or in part, by
telephone or videoconference (for example, remote attendance by certain persons°® and
presiding by telephone or videoconference.)*"’

Family Law Proceedings

In-person hearings are also the default in family law proceedings in all Canadian jurisdictions.
In some cases, hearings may be heard in writing when the matters are on consent, proce-
dural unopposed or without notice. In Saskatchewan and Prince Edward Island, for exam-
ple, the option of a written hearing is extended to matters where the issues of fact and law
are not complex.

A handful of provinces direct certain types of hearings to proceed electronically. However,
the general trend is that family law hearings may proceed electronically only if the parties
consent, the court permits, and the court has sufficient resources to facilitate the hearing.
The rules in Newfoundland & Labrador go further, listing certain factors for the court to
consider when determining whether to conduct a hearing via electronic means, including
the availability of resources, whether it will save time and expense, the location of the par-
ties, lawyers and witnesses and the nature of the hearing.

Hearings in writing may be available when the matter is uncontested (for example, un-
contested divorce orders in British Columbia,3®® Saskatchewan,*%® uncontested petitions in
Manitoba®'° and Prince Edward Island,?" and consent applications in Newfoundland?®'?). The
courts also retain a general discretion to order that certain hearings proceed in writing (for
example, procedural matters in family law hearings in the Supreme Court of British Colum-
bia,?'® any matter by the Court of Queen’s Bench of Alberta,?'* and when court finds it to be
“just” in New Brunswick3').

Courts retain the discretion to decide on the method of hearing, and, with the exception of
the Northwest Territories, can order the proceedings to be conducted by telephone or vid-
eo conference (British Columbia,?'® Prince Edward Island,?'” Alberta,?'® in certain Saskatch-
ewan family law proceedings, such as those under The International Child Abduction Act,
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1996,%" Yukon,*?° Manitoba for case conferences and assessment hearings,?' New Bruns-
wick “where just and convenient”,3?2 Nova Scotia,??* Newfoundland,*** where “appropriate
facilities” are available, Ontario®?®). The rules in the Northwest Territories do not provide this
explicit power to the courts.3?¢

Civil and Commercial Matters

In-person hearings are the norm in civil and commercial matters in all Canadian jurisdic-
tions, with some exceptions.

Some courts have broad discretion to hear matters in writing (Alberta,*?” New Bruns-
wick3?8), while others have more limited discretion. For example, in British Columbia, the
discretion to proceed based on written materials only covers the procedural aspects of the
hearing.>?° In Ontario, contested motions are typically heard in person, however, contested
motions for leave to appeal proceed based on a written record.?3° Proceedings in writing
often involve uncontested matters or those for which notice is not required (for example,
desk matters in British Columbia,*' unopposed motions in Prince Edward Island*3? and On-
tario33). Proceedings in writing are also available in Small Claims courts in Saskatchewan,3#
Manitoba,*?**> and Québec33¢),

Telephone and videoconferences are generally available at the discretion of the court, with
the consent of the parties, either on court’s own initiative or on the parties’ application (Al-
berta,?3” Saskatchewan,?38 British Columbia,3*° Yukon,3*° Manitoba,?**' Québec,>*? New Bruns-
wick,3*3 Prince Edward Island,*** Newfoundland,?*> Ontario3#¢ for motions). Witnesses can
also testify by video or by telephone at the court’s discretion (Saskatchewan,?*” Québec348).
In some cases, there is no option for an in-person hearing (for example, in Saskatchewan,
appearance day applications are heard exclusively by telephone3#). Again, the exception to
this trend toward telephone and videoconferencing is the Northwest Territories, where the
rules do not provide this explicit power to the courts.3>

The Civil Resolution Tribunal

British Columbia’s Civil Resolution Tribunal (CRT) is Canada'’s first online administrative tri-
bunal. Established in 2016 to deal exclusively with strata (condominium) disputes of any
amount, its mandate has since expanded and it now provides end-to-end dispute resolu-
tion services for small claims up to $5,000, motor vehicle personal injury disputes under
$50,000 and disputes involving incorporated entities and cooperative associations. Its guid-
ing principle is that dispute resolution services must be “timely, flexible, accessible, afford-
able and efficient.”

The CRT provides free legal information and self-help resources to the public, and provides
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an online platform, overseen by a case manager, for the parties to exchange information
and conduct negotiations. Parties are encouraged to reach a collaborative agreement, but
may request that the CRT issue a binding decision, using the online portal for uploading ev-
idence and submitting argument. Either party may opt to have a CRT decision set aside and
pursue dispute resolution in the BC Provincial Court, and parties may also pursue judicial
review of a CRT decision.

Earlier this year, the Province of British Columbia announced proposed changes which, if
enacted, will give the CRT jurisdiction over most motor vehicle personal injury disputes over
$50,000, effective May 1, 2021.

The Impact of COVID on Advocacy in Canada

The COVID pandemic has led to a significant shift in the way that Canadian courts conduct
their hearings and procedures. Broadly speaking, COVID has required that, where possible,
courts adapt to the use of telephone and videoconference procedures in order to safely
and efficiently maintain their operations. In some cases, the courts have also shifted to-
wards allowing greater use of written submissions in place of oral submissions. However,
while courts have continued to adapt to this new reality, they have generally re-established
in-person hearings and procedures wherever possible.

In March 2020, all courts across the country were forced to adjourn most hearings without
a fixed return date in various criminal, family, and civil matters in order to protect the health
and safety of court participants.®' In some provinces, hearings were restricted to emergen-
cy or urgent matters, which included cases such as criminal matters where the accused was
in custody and urgent family law matters involving child protection proceedings.®? With
uncertainty about the resumption of normal operations, courts across the country issued
notices encouraging parties to access alternative dispute resolution mechanism, including
mediation and arbitration, in order to reduce delays in resolving their disputes.3>3

Adapted procedures are now largely in place in all Canadian courts, enabling them to
reopen their doors and for adjourned hearings to resume. Provincial courts and superior
courts were particularly challenged by the pandemic as courts of first instance. In many
cases this led to delays in resuming and rescheduling hearings, which has resulted in sig-
nificant and ongoing backlogs. In contrast, appellate courts appear to have shifted relative-
ly seamlessly toward telephone and videoconference hearings for most matters. Indeed,
some appeals have proceeded entirely in writing.3>

Despite these general trends, the shift in the litigation landscape has played out slightly
differently in the different regions.?%*
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International Jurisdictions

In considering the future of oral advocacy, it is instructive to also consider advocacy practices
in comparable and international jurisdictions.

Of note, in response to COVID, there is a significant international project underway, being spear-
headed by Professor Richard Susskind, to create a database for the global community of justice
workers - judges, lawyers, court officials, litigants, court technologists - to share their experi-
ences of “remote” alternatives to traditional court hearings.>® The “Remote Courts Worldwide”
project also examines the issue of oral advocacy, which advocates for more online hearings at
a lower cost.>*” The project is ongoing and regularly publishes updates about the use of remote
courts. It builds on the First International Forum on Online Courts, held in London in December
2018, when 300 people from 26 countries came together to talk about using technology to trans-
form the work of courts. The COVID pandemic has certainly expedited this transformation.

The United Kingdom

Prior to COVID, oral hearings remained the norm in the United Kingdom for most matters.
In some instances, a decision will/can be made “on the papers,” but this is the exception.3°8

Underscoring the prevalence of oral hearings, the U.K. Supreme Court did not hold its first
remote hearing until March 24, 2020, after the onset of the COVID pandemic.

Public Hearing and Judgment

The right to a fair hearing is guaranteed under Article 6 of The Human Rights Act 1998, as is
the right to a public hearing.?> However, exceptions may be justified in certain circumstanc-
es.3%0 A party may waive the right to a public hearing, but the waiver must be unequivocal.®*
While Article 6 does not allow any express limitation on the requirement that judgment
should be pronounced publicly, the European Court of Human Rights (ECtHR) has held that
this requirement can be satisfied by making judgment available to the public in ways other
than public pronouncement in court.3¢2

In-person hearings are usually required in the High Court of England and Wales.?** For
applications, interim motions, or interlocutory steps, unless the parties agree on the issue,
the final determination of a claim will require an in-person hearing. These types of matters
cannot be brought on paper alone.?%

For interlocutory matters, if an oral hearing is requested but the other party does not agree, the
judge will rule on the issue after submissions.*®> Oral hearings are generally preferred, even though
they can be more costly, as it is believed that counsel can better engage the judge in this manner.

The Right to be Heard: The Future of Advocacy in Canada | Page 54



“On the Papers”

For certain procedural matters, such as “directions,” it is expected that parties will agree
on terms without the need to appear before a judge. If agreement is not possible, a judge
will determine how the matter will proceed and issue a simple direction. For example, for
a summary judgment motion without the full file, bundles (the equivalent of an affidavit
of documents in Ontario) will be required for the hearing and the parties are expected to
agree on certain matters prior to the hearing.

Prior to the COVID outbreak, motions and applications were heard in person only. All mat-
ters were generally heard in writing, using paper (not electronic) filings, including bail hear-
ings, pre-trial hearings, and case management meetings. For criminal matters, preliminary
hearings to set a date for plea hearings were heard in person.

All other matters in criminal court are heard in person with paper filings. Of note is the
fact that civil courts have access to more funding than criminal courts, and are therefore
are more able to adapt and accommodate trials and hearings by video. Technologically
speaking, civil courts are far ahead of the criminal and lower courts, with press rooms, live
streams and infrastructure that is compatible with wireless systems.

In family and criminal courts, prior to COVID, overseas witnesses could be examined by
videoconference, and children could provide evidence by video from another room (with
a police officer in attendance). It is now anticipated that these types of methods of giving
evidence will be tolerated at a higher level, in light of the COVID experience.

There is also a shift at the Bar toward eliminating oral evidence in chief, and a move to-
ward the use of written witness statements in civil proceedings, though cross-examinations
continue to take place in person. This method of testimony is already mandated in criminal
cases where sexual assault is alleged to have occurred. In those cases, and for child witness-
es, video-recorded witness statements are used.

There is often a time limit on oral evidence before the court, and a shift towards video in
order to assist witnesses.36¢

European Union Administrative Court

In March 2019, a seminar hosted by ACA Europe®¢” and the Supreme Court of Ireland featured
a report on a survey conducted on the court processes followed by the national Supreme
Administrative Courts, Councils of State and other institutions with supreme jurisdiction in
administrative law in the 28 (as there then were) European Union member countries.%8

The report noted that among the 28 countries studied, the practice in respect of “oral
hearings”3®° varied significantly. Only nine of the 28 countries®*”° conducted oral hearings
in all or almost all cases, though a further four countries®”! held oral hearings in 80-90% of
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cases.?”2In France, 50% of cases were conducted by oral hearing, and 11 countries surveyed
had very few or no oral hearings, including Austria, the Slovak Republic, the Netherlands
and Spain.?”® However, a majority of the countries in which oral hearings are not the usual
procedure provide a mechanism for parties to request an oral hearing, and contain guide-
lines on when such hearings shall be held.?”* A majority of countries surveyed have no for-
mal time limits in place for the conduct of oral hearings.”

Ten countries described the oral hearing as being “important, vital or influential to the
outcome” of the proceeding. Interestingly only half of those countries are countries in which
oral hearings are most frequent,3’®¢ and in the other half that described them in the same
manner3’”’/, oral hearings were not conducted in most cases.?’®

The report found significant variation among countries in terms of the degree of impor-
tance attached to oral submissions versus written submissions. While some countries, like
the Czech Republic and Spain, said that they are equally important, the Slovak Republic said
that oral hearings are of low importance. Still other countries, including Croatia and Poland,
said that it depends entirely on the case.?”®

Of note, the report found that very few countries imposed word limits on written sub-
missions.?8° The report also observed, in a handful of countries, an inverse relationship be-
tween the number of oral hearings and the perception of their importance to the outcome
of the case; several jurisdictions that hold oral hearings regularly do not necessarily regard
them as highly influential in most cases, and several that hold oral hearings only rarely re-
garded them as very important when they do occur.®'

Australia

In Australia, the divided barrister-solicitor system continues to inform the path of oral ad-
vocacy in litigation. Barristers generally do not prepare written submissions and even un-
contested matters are heard orally.3®2 Pre-COVID, there was no noted shift from in-person
oral advocacy. While there has recently been a move towards filing documents online, other
than for the state courts, all appearances remain in-person.

For high value civil and white-collar crimes, 97% of matters were heard in person prior to
COVID.*83 Parties were obliged to make applications to appear by video, and video appearances
were very rare. Similarly, applications on the merits are heard in person in the normal course.

In light of the COVID pandemic, there was a shift towards remote and “on the papers” hear-
ings. For example, the Federal Court of Australia published several Special Measures Infor-
mation Notes (“SMINs”) to allow the continued operation of the Federal Court. The SMINs
encouraged, to the extent possible, alternative arrangements to in-person hearings such
as hearing matters on the papers, by telephone or by other remote access technology.38
Presently, directions hearings (direction hearings typically involve timetabling of pre-trial

The Right to be Heard: The Future of Advocacy in Canada | Page 56



steps and the resolution of interlocutory disputes) and case management appearances are
happening by video conference as a result of COVID and may continue to be heard on plat-
forms such as Teams or WebEx.3> Most Australia lawyers seem to prefer a return to the
courtroom, and there appears to be a general expectation that matters currently being
heard by video will revert to in-person hearings.

With respect to appellate advocacy, the SMIN that addressed appeals and Full Court (the
appeal division of the federal court) hearings mandated that all matters before the Full
Court shall be conducted as electronic appeals and all hearings will proceed with the use
of video conferencing technology or by telephone conferencing. Additionally, the Federal
Court pronounced that some matters may be considered appropriate to be determined on
the papers, with the possibility of the Full Court giving leave to the parties to provide short
oral addresses by video-conference. In-person hearings were restricted to exceptional cir-
cumstances and required prior approval of the Chief Justice.38¢

The United States

A complete scan of the status of oral advocacy in all United States jurisdictions is beyond
the scope of this project. In addition, the right to an oral hearing varies significantly from
state to state, and between state courts and federal appellate courts, and indeed proce-
dures vary “appropriate to the nature of the case.”?®’

As summarized in section II.1 of this Report, the experience in the United States contrasts
with that in Canada and even more starkly with that in the United Kingdom.

In the U.K., the introduction, let alone requirement, of written briefs in appellate courts is
relatively recent, and the presumption in favour of oral argument continues. In federal appel-
late courts in the United States, by contrast, there is a long-standing history of very significant
limits on the duration and scope of oral argument, and in many cases, the matters are deter-
mined without oral submissions at all.

As observed by Judge Kravitz, the courts of the United States had rejected early on the
oral tradition of the English legal system both in advocacy and in judicial opinions.388

However, the shift in the United States towards a more written-centred legal process is
not to be confused with the constitutional rights to due process.

The Fifth Amendment creates a number of rights and applies to both criminal and civil
proceedings. Among other things, it requires that “due process of law” be part of any pro-
ceeding that denies a citizen “life, liberty or property”. The Fourteenth Amendment, intro-
duced in 1868, uses the same language and is often referred to as the Due Process Clause.

The Sixth Amendment guarantees the rights of criminal defendants, including the right to
a public trial (implicitly excluding a criminal trial based on a written record alone), the right
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to a lawyer and an impartial jury.

While the scope of the Due Process Clause has been the subject of extensive jurisprudence,
the Supreme Court of the United States has generally interpreted it broadly to include proce-
dural due process in both criminal and civil proceeding and substantive due process.

The doctrine of procedural due process requires that fair procedures be followed before a
person can be deprived of life, liberty or property. At a minimum, notice of the deprivation,
an opportunity to be heard in a decision made by a neutral decision-maker are required.
Historically, the elemental due process rights included a right to present evidence and call
witnesses, know the opposing evidence, cross-examine adverse witnesses and be repre-
sented by counsel, among other things. However, recognition of all of these rights is not
required in every instance of proposed deprivation of life liberty or property.

For example, Rule 34 of the Federal Rules of Appellate Procedure provides that a party
may file, or a court may require, a statement explaining why oral argument should or need
not be permitted.

Rule 34 provides that oral argument must be allowed unless a panel of three judges, who
have examined the briefs and the record, unanimously agree that oral argument is unnec
essary for any of three enumerated reasons: the appeal is frivolous; the dispositive issue or
issues have been authoritatively decided; or the facts and legal arguments are adequately
presented in the briefs and record, and the decisional process would not be significantly
aided by oral argument.

The procedures for determining the mode of hearing vary greatly among and between
courts in the United States. Indeed, the range of different practices and procedures has ex-
panded with the with the introduction of temporary rules and procedures to facilitate the
continued administration of justice during the COVID pandemic. The extent to which these
temporary measures continue in the United States, as here, very much remains to be seen.

Conclusion

It appears that the COVID pandemic has forced changes to the procedures and operations
of all Canadian courts that will likely persist after the pandemic has passed. Similar trends
and impacts are being seen in other jurisdictions. At least in Canada, the selective expan-
sion of remote hearings seems unlikely to be jettisoned in future. However, despite this
shift, it is also clear that the courts have sought to maintain and restore in-person hearings
as much as safely possible throughout this pandemic. This is indicative of the importance of
in-person oral advocacy to the fabric of the Canadian court system.
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I11.3 Perspectives from Canadian Justice System Stakeholders

Overview

The Modern Advocacy Task Force acknowledges that the role of oral advocacy in our justice
system cannot be studied from historical and cultural lenses alone. The views and experi-
ences of stakeholders within the justice system are fundamental to the analysis. For this
reason, a significant component of the Task Force’'s mandate was to survey and consult
judges, lawyers, litigants, victims' rights advocates, experts, and other participants in and
observers of the justice system.

This section begins with an outline of the objectives and methodology of the Task Force’s
Stakeholder Perspectives sub-committee. It then turns to a discussion of the issues raised
in the stakeholder consultations, including the impact of COVID-related adaptations on ac-
cess to justice, the administration of justice and the practice of law, and the role of oral
advocacy in a post-pandemic justice system.

Objectives

In light of the COVID pandemic, a main focus of the stakeholder consultations was on the
impact of the recent COVID-related changes the justice system. The Task Force considered:

- how adaptations to the traditional in-person oral advocacy model (such as adjudication in
writing, by telephone or by video) have impacted civil and criminal justice in Canada and
the ability of litigants to obtain a fair and accessible resolution of their disputes; and

- to what extent these adaptations should continue post-pandemic.

Stakeholders shared their experiences during the COVID pandemic and views on the role
of oral advocacy in our justice system more generally, weighing in on many topics, including:

- the benefits and drawbacks of various forms of advocacy (written only, in person, or by
phone or video);

- the circumstances calling for in-person advocacy versus advocacy by video, phone or
in writing;

- the relationship between various forms of advocacy and perceptions of justice;
- access to justice and barriers related to different forms of hearings;

- the experiences of diverse communities, including self-represented and unrepresented

The Right to be Heard: The Future of Advocacy in Canada | Page 59



litigants, Indigenous, Black and racialized persons, women suffering from violence, indi-
viduals with low income or living in remote areas, and other participants in the justice
system that have been historically disadvantaged; and

- opportunities arising from technology and limits of technology.

The observations shared by stakeholders were nuanced and diverse. It was not uncom-
mon for an individual stakeholder to identify some positive features and some negative
features of each form of advocacy - nothing is all good or all bad.

Nonetheless, some key themes emerged from the consultation, across all categories
of stakeholders:

The open court principle. In order to maintain confidence in the justice system, justice
must not only be done, but it must be seen to be done, by participants and the public.
In-person hearings allow human connectivity in working toward a common purpose of
justice, enhance the ability to communicate effectively, and foster a climate of dialogue,
settlement and mentorship.

The need to promote access to justice. The mode of hearing must take into account
access to justice considerations, including accessibility, proportionality, access to reliable
technology and internet bandwidth, timing, cost, and the needs of diverse participants
including self-represented and unrepresented litigants. There must be a balance between
the reality that resources are finite and must be allocated reasonably, and the under-
standing that efficiency cannot be the driving force behind the administration of justice.

The importance of the integrity of the court process. The security, solemnity and cer-
emony of in-person hearings are critical in establishing trust and respect for the justice
system. The safety and security of participants and the integrity of oral evidence are of
paramount concern.

The stakeholder inputs animating these themes are summarized later in this section, under the
heading “Results of Stakeholder Consultations”.

The Task Force has developed these themes into four core principles informing the mode
of hearing, as discussed in Part IV: “The Work of the Task Force and Core Principles Inform-
ing the Recommendations”.

Methodology

The methodology of the Task Force’s stakeholder review took the form of an explorato-
ry consultation process rather than a scientific inquiry. Stakeholder perspectives were ob-
tained through four main channels:
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- the MATF's September 2020 Symposium, and related interviews and consultations;

- one-on-one and group interviews by members of the Task Force with a diverse range of
stakeholders from across Canada;

- a survey sent by The Advocates’ Society to all of its members; and

- a series of virtual Town Halls held with stakeholders across the country.

Symposium

In September 2020, the Task Force held a symposium called The Right to be Heard: The Fu-
ture of Advocacy in Post-Pandemic Canada.

During the summer of 2020, in creating the Symposium agenda and program, members of
the Task Force researched and read numerous articles, publications and studies on topics
related to modern advocacy, and they consulted and interviewed numerous thought lead-
ers from across Canada, the United Kingdom and the United States.

These experts came from a diversity of fields, communities and backgrounds, drawing
from the judiciary, the Bar, academia, justice advocates and the media. They shared insights
and experiences on topics as broad as psychology, education, Indigenous oral traditions,
Black and racialized communities, journalism, social justice activism and the impact of oral
submissions on judicial decision-making.

The Symposium itself drew approximately 600 participants across Canada, all of whom
were invited to participate in upcoming Town Halls or otherwise submit views and experi-
ences to the Task Force.

Interviews

The Task Force conducted interviews by telephone and videoconference from August 2020
to April 2021 with a wide range of justice system professionals, including:

- members at all levels of the judiciary in most jurisdictions across Canada, including re-
tired judges and representatives of the Superior Court Judges Association;

- advocates working in private practice across the country, including in remote or north-
ern communities, at various levels of seniority, from sole practitioners to those at large
national firms, in a wide range of practice areas;

- advocates who work in the public sector, including those who work on behalf of vulner-
able litigants as well as equity-seeking groups; and

* representatives of various national and regional legal associations, including The Criminal
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Lawyers' Association, the Superior Court Judges Association and Legal Aid Ontario.

During these interviews, the Task Force discussed the topics summarized in the Overview
section, above, anchored around four specific themes:

- the key considerations as to when a matter should be addressed orally in person, orally
by video conference, orally by telephone, or only in writing;

- how the COVID pandemic has impacted access to justice;

- The benefits and drawbacks of different models of advocacy for litigants both represent-
ed and self-represented; and

- What COVID-related adaptations to advocacy they would like to see carried forward into
the post-COVID era.

The MATF conducted close to one hundred such interviews formally, and many
more informally.

Task Force members followed a two-page questionnaire to guide the discussions, but with
topics that overlapped and allowed for open dialogue. This format allowed the interviewers
to ask probing, open-ended questions, and also ensured that interviewees had the oppor-
tunity to communicate the points they felt were most important.

Interviewers were able to hear from participants about advocacy during the pre-
COVID, COVID and post-COVID eras; gain insight into what should influence the mode
of hearing for each of the steps in a proceeding; consider the opportunities afforded by
evolving technology; and examine previously uncharted territory by evaluating COVID
policies and practices employed by the courts. The use of both one-on-one and group
interviews permitted a candid, confidential and open discussion about the participants’
personal and professional experiences.

Task Force members received further input through the review of written commentary by
members of the judiciary and lawyers, postings shared on social media platforms for the
legal community, and articles in the legal and mainstream media.

TAS Survey

The Task Force circulated a survey to TAS members, yielding approximately 325 completed
responses. The survey asked eighteen questions and was circulated via email to the entire
national TAS membership. The survey was live for a period of two weeks between Decem-
ber 4, 2020 and December 21, 2020.

Of the completed surveys, 42% were from participants practicing 21 years or more, and
57.5% were from respondents of less than 21 years of practice. Survey respondents hailed
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from diverse practice areas including criminal, family, aboriginal, civil, tax and securities law,
and diverse practice settings from large firms to solo practice, in-house and legal aid.

Although survey participants reflected a diverse cross-section of TAS members, the
Task Force notes that The Advocates’ Society’s membership itself is not reflective of
the Canadian “advocate population”. This is due to several factors, including that TAS
members disproportionately live and work in Canada’s largest population centres, with
the largest concentration of members in Toronto; TAS members are disproportionately
comprised of lawyers from larger firm settings; TAS members are likely better resourced
and supported as a group than the general advocate population; and online survey re-
spondents likely have greater knowledge of and access to internet technology than the
general advocate population.

Overall, the survey results provided a helpful, high-level view of opinions from members
of the profession throughout the country.

Town Halls
The Task Force held seven virtual Town Halls in the following locations:
- British Columbia;
- Alberta;
- Ontario (Ottawa/Toronto);
-+ Ontario (London/Windsor);
- Ontario (Thunder Bay/Northern Ontario)
- Québec; and
- Atlantic Canada.

The Town Halls were open to all justice system stakeholders, irrespective of TAS member-
ship, and they were free of charge. The Advocates’ Society and various regional law associ-
ations shared the Town Hall invitations and virtual meeting links broadly.

Each Town Hall began with brief remarks from local hosts and members of the judiciary
in that region, usually including Chief Justices from three levels of court, who spoke about
their perspectives as senior judges, based on their own experiences and input from their
respective courts. The judges also invited feedback from the participants. TAS President
Guy Pratte then outlined the background of the Task Force and the key elements of its work,
including research and consultation on the nature of advocacy, the continued importance
of oral advocacy and the willingness to incorporate the best lessons learned from the pan-
demic into our evolving justice system.
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Town Hall participants then broke into small group discussions facilitated by TAS leaders
in virtual breakout rooms. The breakout groups had one-hour discussions in which they dis-
cussed a series of questions regarding oral advocacy and how it has evolved and continues
to evolve, including in light of their recent pandemic experiences.

Results of Stakeholder Consultations

TAS did not create the Task Force in response to the COVID pandemic. The questions investi-
gated by the Task Force precede the pandemic and cannot be limited in focus to the pandemic.

Nevertheless, the COVID pandemic has been a life-changing experience in many respects.
The justice system was forced to pivot quickly and dramatically in order to administer justice
in the new and temporary reality of the pandemic. For example, following the onset of the
COVID pandemic and the immediate need for physical distancing, virtually all judicial and
administrative systems across Canada introduced restrictions on in-person attendances.
Almost overnight, many jurisdictions introduced some form of remote hearing technology
for adjudicative proceedings, and justice system participants were forced to adapt quickly
to these changes.

Given that the stakeholder consultations occurred during this period of rapid and extreme
change, itis inevitable and appropriate that the topics and themes that emerged were often
coloured by and exemplified by reference to these changes and the participants’ experienc-
es within the COVID-era justice system. Stakeholders addressed a number of issues that
arose from the shift to “remote advocacy”, and observed many ways in which the justice
system has been both enhanced and undermined. For better and for worse, the impact of
these changes has been profound.

Still, as set out in the Overview, key themes emerged from the stakeholder consultations
that have applicability not only during the pandemic era but more broadly:

i. The Open Court Principle
ii. The Need to Promote Access to Justice
iii. The Importance of the Integrity of the Court Process

The Task Force submits that these themes underlie the core values of our justice sys-
tem and must inform the analysis of the role of oral advocacy in our justice system in the
post-pandemic period and beyond.

A summary of the main stakeholder inputs giving rise to these themes follows, including con-
tributions arising from the Symposium, the survey, the interviews and the national Town Halls.
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i. The Open Court Principle

Stakeholders consistently invoked the open court principle and its importance to the justice
system in Canada.

The open court principle has many aspects, all supporting the central tenet that justice
is best served in open court, in full view of the participants, the counsel, the media, and
the public. An open court allows participants to witness firsthand the process of justice,
with as much transparency as the system allows. This enhances not only trust in a given
judicial decision but also in the system as a whole.

All but routine matters should have the opportunity for oral submissions

Stakeholders shared that parties benefit from attending in court before a judge, watching
the judge listen and ask questions, and having the opportunity to “make their case”.

This is, of course, true when parties have the benefit of counsel. This is perhaps even
more true when parties are self-represented or unrepresented. At the Symposium, Dr. Ra-
chel Birnbaum shared how self-represented and unrepresented parties are less likely to
be able to communicate their case effectively in writing. They are more likely to need the
probing questions or general guidance of the judge to help get the factual and legal points
of their argument across.

Even parties with counsel may find it difficult to read or understand their own written
court record. Stakeholders shared that parties often express satisfaction at the conclu-
sion of oral submissions because they see that their counsel truly “gets it” and was able
to explain the case to the judge effectively. Stakeholders expressed that this engage-
ment also increases the likelihood that parties will accept the result in a given hearing
— they may not like the result, but they can respect it, having observed the judge listen
and ask questions.

Stakeholders identified a particular need for Indigenous parties to have the opportunity
to participate in hearings orally. At the Symposium, Donald Worme, Q.C. emphasized oral
tradition and its importance to narrative and justice for Indigenous persons. Worme's re-
marks harmonized with many of the findings and conclusions of the Ontario Superior Court
of Justice in Restoule v. Canada (Attorney General).?® In that case, Justice P.C. Hennessy ex-
pressly recognized, in the context of an analysis of the principle of the honour of the Crown
and the doctrine of fiduciary duty imposed upon the Crown - as applied to an interpreta-
tion of the relevant treaties - expert evidence in areas including Anishinaabe linguistic and
cultural practices and forms.3%°

Stakeholders also identified that matters that are of significant importance to a party, or
to the development of the law, or to the public, must have an oral hearing, whether in person
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(preferably) or by videoconference (in some cases, including where the parties consent).

There is a keen sense that matters that impact on the liberty or similar substantial interest
of a litigant (for example, a motion for contempt, a motion to remove children from a par-
ent), or matters that are dispositive, must proceed by way of in-person hearing.

Stakeholders also repeatedly mentioned the complexity of a matter as a key factor in
assessing the type of hearing, with cases with complex factual or legal issues, or material
credibility issues, meriting in-person hearings.

In addition to the above, stakeholders expressed concern about substantive matters pro-
ceeding in writing for many reasons including:

- Parties need to “see” justice being done so they feel truly heard, and know that someone
was in fact listening. Some counsel expressed concern that justice cannot be seen to be
an opaque box, into which one inserts papers in one end and a decision later pops out
the other end.

- Counsel hone argument for oral submissions — and it is sometimes by that process that
the true crux of the argument emerges.

- Despite best efforts by counsel (and particularly for self-represented and unrepresented
parties), a judge may not understand the significance of a fact or the main issue of the
case through written submissions alone — especially where there is a voluminous or
complicated factual record.

- Judges — and their decisions — frequently benefit from the opportunity to ask questions
of counsel or self-represented and unrepresented parties. Interestingly, many judges
shared that they could not readily predict, in advance, which cases would in fact most
benefit from this.

- Written submissions take longer and are much more costly. Not all parties and not all
cases can bear these costs. Some stakeholders noted that in-person attendances are
necessary for many small firm and solo lawyers, as they cannot afford the written
advocacy; it is more efficient to go to court and make their points to the judge.

- A racialized lawyer shared that she disliked written submissions because she is con-
cerned that when someone sees her non-Anglonormative name on a written piece,
there may be unconscious bias, whereas when she attends in person she feels she can
“overcome her name and race”.

In general, stakeholders expressed that a court should not order a written hearing over
the objection of one of the parties (except for matters traditionally addressed in writing —
for example, costs, motions to settle the form of an order, or leave to appeal). Matters on
consent, however, will be dealt with in writing.
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The public has an interest in the administration of justice

One area of common interest among stakeholders was the sudden and unprecedented in-
troduction of readily accessible proceedings in most trial and appellate courtrooms in Can-
ada. This created an opportunity not only for greater public access, but also for the abuse
of that access. Stakeholders raised a wide range of concerns about the viability of the open
court principle in the technological evolution of the justice system.

Stakeholders were generally optimistic that the open court principle could be preserved
and even enhanced through virtual hearings

Nearly 70% of TAS survey respondents “strongly agree” or “agree” that the open court prin-
ciple can be preserved in virtual hearings. Many interviewees felt that virtual hearings ac-
cessible via the internet provide convenient and democratic access to the public, free from
barriers such as travel and mobility concerns. Stakeholders identified drastically improved
media access to adjudicative hearings as an unexpected boon for the open court principle.

This improved access was noted in a range of practice areas. For example, interviewees
remarked that upholding the open court principle was particularly helpful for specialized
tribunals conducting public hearings like the Ontario Securities Commission (OSC). Inter-
viewees commented that OSC hearings were more accessible now than in the past; the
segment of the public that has a unique interest in these matters is, however, typically more
comfortable with technology.

Similarly, some interviewees from the criminal Bar remarked how high-profile criminal
cases were displayed in large convention centre rooms to ensure the public’s access to the
proceedings.*' Improved access was also noted in the class action context, where, in one
Québec matter, a link to a hearing was shared with all class members, which meant they
could attend and observe the hearing without having to travel.

Panel members at the Symposium also pointed to the benefits of broader accessibility
to adjudicative proceedings. For example, Karyn Pugliese described how the Aboriginal
Peoples Television Network streamed a Canadian Human Rights Tribunal matter involving
alleged discrimination against Indigenous peoples and the child welfare system, which al-
lowed those most affected by the outcome to view the proceedings. Thereafter, a documen-
tary was produced, which provided education on how the federal human rights complaint
system operates. In Restoule, Justice Hennessy made an interlocutor reorder permitting live
webcasting of the hearing for the first time in Ontario, and well in advance of the COVID
pandemic. That order was made expressly to facilitate access for the 29 affected First Na-
tions each of which was a treaty signatory to the Robinson Huron and Robinson Superior
treaties that were the subject of the hearing.

Stakeholders noted that the pandemic has also shown us that enhancing public access in
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this way need not result in a binary choice. The potential for video hearings to make courts
proceedings more widely accessible to members of the public does not require the aban-
donment of the physical courtroom.

Public accessibility is still challenged by virtual hearings

Despite optimism about greater accessibility, more than 52% of TAS survey respondents
were concerned that parties may not have the ability to access the required technology for
virtual hearings. Stakeholders from under-resourced and less populated areas of Canada
noted that public access to and familiarity with internet-based videoconferencing systems
is not as widespread as in urban centers. Socioeconomic factors were also cited as creating
barriers to open access to public observers in remote proceedings — for example, a lack of
hardware, data plan capacity and/or internet bandwidth (both generally across the country
in rural communities, and specifically though not limited to, Indigenous communities).

Stakeholders noted that the courts were often inconsistent as to whether and how to give
notice of and make available links to virtual broadcasts. Many advocates reported the belief
that no attempt was made at all to offer public or media access to many proceedings. Others
reported and urged innovations such as publicizing video links or YouTube live broadcasts on
court websites. There were multiple comments calling for the publication on court websites
of the lists of daily hearings, with links, to increase public access. It was observed that from
the perspective of members of the public or the media, there is no uniform method providing
access to virtual hearings.

The type of access granted also varied across the country. Some counsel in Québec re-
ported that the public could only telephone and listen to a proceeding and were not able
to view it live. For hearings, viewing links are only provided to the parties rather than being
available to the public.

Public access to courtfiles is another concern of stakeholders. Several interviewees suggested
that a link to unsealed filings should be made available by similar means to the hearing itself.

Finally, there were many comments about the fact that in some courts, members of the
public are asked to identify themselves in order to attend virtual hearings, which means
that they lose the anonymity they would previously have enjoyed when walking into a court
room and observing from the gallery. At the Ontario Court of Appeal, for example, mem-
bers of the public have been required to email the Court and ask for a link to a given hear-
ing, providing not only their name but also their email address.

Virtual hearings raise concerns about privacy and abuse

Over 42% of TAS survey respondents cited “security, privacy or confidentiality” as an area
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of concern in the delivery of remote hearings. One of the most common concerns was the
unauthorized use of recorded video or still images from remote proceedings by justice par-
ticipants and the public.

Many stakeholders, both trial judges and counsel, reported concerns about the potential
misuse of public video access to courtroom proceedings:

- Criminal counsel and victim support workers identified the potential for recorded im-
ages and video to be used to intimidate, embarrass or otherwise harass complainants,
witnesses and accused.

- Particularly concerns were raised about technology that allows the sophisticated doctor-
ing of images and audio. For example:

- a witness could be turned into a “meme” that goes viral;

- a witness’s testimony could be changed to impact public opinion or undermine public
acceptance of a judicial decision.

-+ A witness's evidence could be broadcast to associates of accused persons or even their
peers, fostering embarrassment or even danger.

- Vulnerable witnesses or those having to present private or sensitive evidence to an un-
known video audience. Other comments included concerns about the reliability of wit-
ness exclusion orders.

All of this could have a chilling effect on parties proceeding with litigations or criminal charges
— particularly in cases that are already sensitive, dangerous or subject to power imbalance,
such as cases dealing with sexual assault, domestic violence or organized crime.

Town Hall participants also emphasized that receiving testimony by video — particularly
where the evidence is sensitive and the witness emotional — is not nearly as effective as in
a traditional courtroom setting.

Town Hall participants also commented on the importance of having an injured litigant
present and visible at all times in a trial setting so that the trier of fact does not lose sight of
the impact of the conduct at issue, which is not possible to the same extent when a trial is
conducted by video.

Many interviewees lamented the lack of clear court direction to ensure that members of
the public do not record or otherwise publish or transmit the hearing. Some suggested that
a registration process could assist and/or a code of conduct, disclaimer, or other direction
from the court at the time of the hearing would assist in managing this risk. Some courts
have adopted a generic statement at the outset of the hearing, reminding participants and
observers that they cannot record the proceedings in any form. However, unlike in open
court, participants and observers can do anything on the “other side of the screen” without
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anyone having the opportunity to see or notice. Further, computer devices themselves have
the technology to record or “screen capture” with the press of a button.

Many stakeholders also expressed concern about “mass viewing” of the trial process in
notorious or high-interest cases. One stakeholder pointed out that the usual barriers to
physical attendance in court — taking time off work, traveling, passing security, navigating
the courthouse, and subjecting oneself to observation by parties and court staff — limited
the public to only those most determined to attend. This created a natural “equilibrium” in
which most cases could proceed in relative obscurity. Such a balance could be lost in what
amounts to “televised” trials. This could be a new and troubling form of reality television,
especially when online bullying and trolling is widespread on the internet.

The open court fosters human connection

Stakeholders shared that while some aspects of oral advocacy translate well to video hear-
ings, other aspects are lost, including:

- the opportunity for professional development, mentorship and collegiality;
- the opportunity to meet and connect with the other parties and opposing counsel; and
- the opportunity to settle “in the hall”.

This impact is far-reaching on access to justice, timelines for settlement and related costs, and
the development of the Bar, especially for sole or small firm practitioners and junior lawyers.

The open court enhances professional development and collegiality

Many lawyers acknowledged that a significant benefit of in-person hearings is the ability
to develop contacts and build rapport among their peers. Junior members of the bar, in
particular, noted that remote advocacy has made building relationships with other lawyers
more challenging. Moreover, in-person discussions prior to or following a hearing promote
a culture of congeniality that is diminished or lost entirely in the remote environment.

Some BIPOC stakeholders observed that opportunities for informal conversations and
collegiality primarily benefitted those more established in the profession such that remote
hearings did not impact rapport-building for them in the same way, while others noted that
remote hearings quelled their own opportunities to build relationships and rapport with
others in the profession, which they had need of developing.

There was general agreement among stakeholders that the move to remote hearings has
had a detrimental impact on the kind of mentoring and other learning opportunities that
take place in the courtroom, in the hallways and during other in-person activities. Just as
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the opportunity to connect with opposing counsel informally has been lessened, so too has
the opportunity for junior counsel to ask questions and discuss legal strategy with more
senior counsel on the files. Indeed, newer calls to the Bar felt that an element of their pro-
fessional development has been lost by not being able to observe other hearings proceed-
ing in court, including while they wait their turn, for example, in open motions court or on
speak-to dates.

More senior counsel identified this problem too, with some recalling that they learned a
lot — both substantively but more importantly stylistically — watching other counsel make
submissions (with varying degrees of success) and handle criticism or tough questions from
the judiciary, in open court. Counsel also noted learning a lot from the Bench during these
open court sessions, as they had the opportunities to observe judges in action and hear
how they address various legal, procedural and administrative issues.

In theory, remote hearings could provide younger lawyers and students with a wider range
of judicial proceedings from which to learn. In reality, however, it is not clear that publication
or dissemination of links to such opportunities are readily available or widely utilized.

The open court enhances informal resolution of disputes

Recognizing that there are many benefits to proceeding by way of videoconference or tele-
conference, including saving hours ordinarily spent on appearances in court for scheduling
matters, many advocates also observed that the efficiency of proceeding remotely comes
at a cost of reduced opportunity to speak to opposing counsel informally prior to being
heard in court (or during breaks) in order to resolve differences and explore the possibility
of settlement in an impromptu manner.

Some stakeholders identified ways in which such discussions can be encouraged in re-
mote hearings, such as requesting calls immediately preceding the attendance, or asking
the court to set up an online waiting or breakout room for counsel only, and separate rooms
for room for counsel to join their clients. However, this would require a degree of ongoing
court administration to facilitate, especially since many times these fruitful discussions take
place after the judge has had the opportunity to speak with the parties. Counsel shared
that, during in-person attendances, they would sometimes go back and forth between
counsel, their client, and the judge (in open court and/or in chambers) multiple times to get
to a settlement.

Further, stakeholders who have had the opportunity to participate in a court-hosted
breakout room shared they felt it continued to be less effective than being in the “crucible”
of the courtroom and hallway. Advocates shared the experience that reluctant participants
can simply press a “Leave” button and then be in the comfort of their home; the sense of
timeliness or urgency appearing to be lost. Some stakeholders felt that even their ability to
achieve consent orders on procedural matters was undermined by the video format.
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Conversely, some newer members of the Bar felt that remote appearances put them on
more equal footing with their senior colleagues when discussing matters of settlement.

Some judges felt that remote settlement discussions with counsel were less effective than
in-person chambers appointments because the latter permitted greater candour. While
judges can be reasonably certain they can speak freely to counsel in chambers, remote ap-
pearances raise concern about who may be listening or recording the discussion. Members
of the judiciary also felt that it was more difficult to send counsel “into the hall” to work out
a resolution during a remote session.

ii. The Need to Consider Access to Justice

Stakeholders almost unanimously expressed interestin the significantimpact of the COVID
restrictions and use of technology on access to justice. Stakeholders shared that many of
the innovations have had some positive effects — for example, increasing the ease of par-
ticipating in judicial proceedings without travel time or wait time (creating modest some
cost savings) and enhancing choice of counsel across jurisdictions.

However, self-represented and other vulnerable litigants have not fared as well. Despite
some clear benefits, ensuring that judicial proceedings are inclusive, accessible and cultur-
ally sensitive may be more difficult when hearings are conducted remotely. This may have
disproportionate effects on low income, remote, Indigenous, Black, racialized and other
marginalized communities.

Access to “Remote Justice” Requires Access to Technology

The Task Force heard a great deal from stakeholders about the quality and availability of the
technology used to conduct remote hearings. As noted above, this was true in all jurisdictions
across Canada, more commonly in rural communities and again, with a particular emphasis
on Aboriginal communities. The barriers were both physical in remote areas that lacked cov-
erage or bandwidth (or both) and economic.

Videoconference technology varies from jurisdiction to jurisdiction. For example, Cisco
WebEXx is the standard platform for the courts in Alberta; Zoom is preferred technology in
Ontario; Microsoft Teams is most commonly used in British Columbia. Some of these plat-
forms are more user-friendly and have better functionality than others.

The pervasive adoption of “mainstream” videoconferencing technology like Zoom by the
courts and arbitrators in Ontario as opposed to “home-grown” technologies previously
employed in some jurisdictions was seen as a vast improvement from a technology per-
spective. In Alberta, where WebEXx is used, the response was less satisfactory, likely due to
the specific platform or technology issues. In Calgary, respondents reported that certain

The Right to be Heard: The Future of Advocacy in Canada | Page 72



courtroom cameras were placed high and at a distance from the front of the court, making
it hard to see the judge. In addition, layers of plexiglass created further problems. Similar
issues were encountered in Montreal courts.

Overall, judges and counsel expressed general satisfaction with the functionality, reliabil-
ity, and ease of use of remote hearing technology such as WebEx, Zoom, Teams, and other
mainstream platforms. Sixty-three percent of TAS survey respondents, however, believed
that videoconferencing technology “could be improved”.

Integrated trial document management software such as Thomson Reuters’ Caselines,
where available, was seen to provide major efficiencies in remote hearing management. Such
software is, however, not widely available. For instance, CaseLines was reported to be used
primarily in Ontario courts, but only certain courts in Ontario are running the pilot program.
In addition, CaselLines provides access to court materials to parties, but does not allow for
filing with the court; additional steps and significant additional expense can be required. This
is especially difficult to navigate for self-represented litigants, particularly when there is no
ability to attend at the court for coaching and guidance from staff or duty counsel.

Even aside from the use of specialized case management software, stakeholders shared that
not all parties or witnesses could readily access videoconference hearings, including due to:

- lack of hardware,

- employer restrictions on hardware used for or provided by employers,
- lack of internet or lack of internet bandwidth, and

- lack of privacy.

Stakeholders were clear that access to internet bandwidth is an access to justice issue. They
expressed that there are significant disparities between those who can afford the best tech-
nology (and who can therefore be seen and heard on a screen more effectively), and those
who cannot. Over 75% of survey respondents expressed concerns about connectivity and
bandwidth issues. These concerns were particularly acute in northern and rural communi-
ties, where internet access may be unreliable. In these areas, remote oral advocacy may be
more reliably deployed through teleconferencing rather than videoconferencing technology.

Concerns were also raised by judicial stakeholders and counsel about the common expe-
rience of delays caused by dropped connections, microphone issues, and other glitches. In
such cases, issues with even just one hearing participant could delay an entire proceeding.
Some stakeholders expressed optimism that such technological issues would resolve over
time, for example with the introduction of 5G technology, satellite internet capabilities, and
improved videoconferencing software. However, this again is highly dependent upon the
location and resources of the participant; 5G technology may further create disparity be-
tween participants in remote areas and those in more populated centres.
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Access to justice concerns also relate to access to hardware. Stakeholders noted that remote
hearings are best accommodated by at least two screens and modern devices (which have
more memory and can stream data more quickly). Many stakeholders observed that partici-
pants in the system - including parties, witnesses, and even counsel and judges - did not have
access to this type of equipment. For example:

- Itis not uncommon for parties or witnesses to access the hearing only on a phone. This
creates “wobble” problems (unless the phone is propped securely). It also means that
the participant is looking at a much smaller screen and may not be able to read shared
documents — or facial expressions or social cues — as well as those using a bigger
screen or multiple screens.

- Judicial stakeholders shared that they are not being provided adequate hardware and
have resorted to buying their own supplies. For judges who have not been outfitted
with appropriate hardware, it may significantly impact the ability to review documents
or submissions, particularly if a witness is also giving evidence. There is also a lack of
training for judiciary.

- This issue affects counsel too. Counsel from solo or small firms may not have the same
resources to purchase hardware and set up a “virtual court” from home. Stakeholders
identified that this disproportionately affects Indigenous, Black and racialized lawyers,
as well as lawyers from other marginalized communities, who are less likely to work with
a “big firm".

- Stakeholders identified a similar problem with the virtual court “extras” such as proper
lighting (e.g., a ring light), camera, speakers and microphone, as well as background (a
digital background requiring significantly more internet data).

- The lack of this supporting technology directly impacts how one presents to the court.

- For example, stakeholders raised concern that certain personal spaces in the back-
ground (e.g., messy or cluttered spaces) may detract from credibility, whether for a
witness, party or counsel, as a result of unconscious bias. To resolve this one advo-
cate commented that the courts need a standard, uniform virtual background so as
to “level the optics” if virtual attendances continue post-pandemic. Of course, as not-
ed above, some participants may not have the bandwidth to partake of that, which
could create its own distraction and inequity.

- At the Symposium, several speakers commented on the impact to credibility when
participants’ faces are well lit versus in shadow. They noted that this problem dispro-
portionately affects Indigenous, Black and racialized lawyers, whose faces and facial
expressions may be at greater risk to being lost to shadows.
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Remote hearings can improve access to justice for remote communities and persons
with disabilities

The lack of proximity of courthouses to those living in rural or remote communities has
been a long-standing challenge for Canadian advocates of access to justice. The adoption of
video and teleconferencing technology by courts and tribunals as a response to the COVID
lockdowns has benefited many stakeholders living in remote areas.

The most obvious and commonly cited benefit for remote litigants and counsel was the
reduction in the time, cost, and risk associated with travel to attend in-person court hear-
ings. This was especially true in appellate proceedings in which litigants from all across
the province would ordinarily be required to fly or drive great distances to attend appeal
hearings. Similarly, eliminating the need for travelling courts to physically attend remote
courthouse locations was viewed as improving the efficiency of the courts and increasing
their capacity. This was expressly recognized in Restoule, prior to the COVID pandemic,
when this was in fact implemented for litigants and affected parties.

Similar obvious benefits were thought to accrue to justice system participants with mobil-
ity issues and other disabilities. The ability to testify in the comfort and with the supports
available in a home or other familiar setting was seen as facilitating easier and more com-
fortable participation by persons with disabilities in court proceedings.

However, stakeholders emphasized that remote hearings are not a panacea. The above
benefits are contingent on adequate access to technology and internet bandwidth, which is
often a problem in remote regions as discussed above.

Stakeholders also noted the benefit of an increased choice of counsel. This benefit was
seen as greater in smaller communities, where business and legal conflicts are harder to
avoid than in larger centres, and where there may be fewer counsel with particular exper-
tise or specialization.

For example, participants in the Alberta Town Hall noted that in smaller, more remote
communities, litigants would typically hire local counsel, who may not have the required ex-
pertise, in order to avoid travel disbursements. With remote hearings, litigants may instead
be able to hire a more specialized expert in a location that may be geographically far away,
as travel costs may no longer pose a barrier.

Participants in the Ontario Town Halls pointed to the increased competition amongst
counsel as those in smaller communities with lower hourly rates could conduct cases in
Toronto without having to factor in travel time and expense.
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Access to justice for self-represented litigants and vulnerable participants may be
best served in person

Stakeholders repeatedly raised concerns about the impact of remote proceedings on un-
der-resourced and vulnerable justice system participants. The panoply of resources avail-
able in the courthouse — administrative staff, trial coordinators, mental health workers,
victim/witness support staff, legal aid and duty counsel, probation officers, courtroom staff
and even the informal assistance of lawyers and judges — is unavailable or radically less
accessible in virtual court settings. Stakeholders reported particular concerns for three
groups thought to be disproportionately affected by remote justice: self-represented and
unrepresented parties, vulnerable parties and witnesses, and Indigenous peoples.

Stakeholders noted that, in some instances, a remote hearing may be more conve-
nient and better for some vulnerable persons. For example:

- Aremote hearing may save significant commuting time and costs (especially for those in
remote areas who lack access to vehicle).

- A remote hearing may require less time off work.
- Aremote hearing may be easier for a party or witness with childcare responsibilities.

Unfortunately, stakeholders identified many other instances where remote hearings were
a barrier to access to justice. For example:

- Many participants lack a private, safe space from which to attend a remote hearing.

- Stakeholders shared stories of parties logging into court from cars, from bed
and from bathrooms, and in the presence of children.

- One lawyer shared that a client cancelled an important family law attendance only
one hour before the start time because the client was so terrified that her child would
overhear and because her abusive spouse was residing under the same roof. From a
stairwell in her apartment building, the client related being unable to sleep all night
because of her fear about how she could possibly manage attending this hearing.

- Many parties lack technology or data plans.

- One judge recalled that during a telephone appearance, a litigant advised the court
that he only had five more minutes of cellular access on his phone card and would
have to leave the hearing after that.

- Many vulnerable participants benefit from being in the physical presence of their coun-
sel or other support individual at a hearing.

- Participants with language barriers may benefit from attending in person, with a
translator in the same physical space.
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- Participants may feel more fortified being beside an ally, especially in matters
where a party’s liberty is at stake, or where there are serious power imbalance or
domestic violence issues.

- Participants benefit from informal communication with counsel, including comfort-
ing body language such as meeting eyes if the other lawyer is making triggering sub-
missions — which is impossible in a remote hearing. Even something as simple as
passing a note to counsel could be key if a new issue rises; trying to substitute this
with a text message or other digital communications may be unworkable, including
where parties have only one device (being the device from which they are logged in
to the court videoconference).

Self-represented and unrepresented parties benefit from in-person justice

Stakeholders expressed serious concern that the technological knowledge and resources
gap between represented and unrepresented litigants is even more pronounced in remote
hearings than when in person.

Judicial stakeholders reported that they were less able to assist self-represented parties by
video or telephone than when present in court. The closure of physical courtrooms across
Canada provided new appreciation for the range of formal and informal assistance provid-
ed to self-represented litigants in the courthouse setting. This included, where appropriate,
asking opposing counsel, court staff, or other bystanders to intervene to assist.

Stakeholders from across the spectrum noted that self-represented parties tended
to be both underprivileged and outside of the legal aid system, in a “vacuum” of sup-
port. Such persons may be both unable to access the technology required to partic-
ipate in remote hearings and lack the support to learn how to use such technology,
even if it is available. Stakeholders noted the paradox of attempting to explain video-
conferencing technology to an uninitiated litigant by communicating using that very
same technology.

Stakeholders noted that navigating the ever-changing online filing protocols, the myriad
court rules and practice directions, and software rollouts like CaseLines is challenging even
for well-resourced counsel. They shared concern that this would be a significant barrier to
self-represented and unrepresented litigants, especially where there are no in-person “fil-
ing desks” or duty counsel for questions.

- A stakeholder shared a story about an unrepresented party who attended at a pro bono
law clinic for support in a family law case. The party had been waiting for a motion date
for many months, but it was adjourned due to the fact that the judge did not have a full
record before him. The client did not know she had to email the previously filed parts
of the record to the court staff, and she had limited ability to scan her voluminous hard
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copies and exhibits. Without the benefit of a filing desk and the ability to access the
record, the client was unable to obtain the full court record for the judge and lost her
chance to be heard.

Stakeholders raised additional concerns in interviews in Québec and Northern Ontario
about presumed literacy and language proficiency. Stakeholders raised language barrier
and English literacy concerns for immigrant and refugee populations too.

On the other hand, some stakeholders noted that lawyers or participants with heavily ac-
cented English may prefer written advocacy. One lawyer shared: “Sometimes written only
can help foreign clients because their broken English”. The lawyer raised concerns about
such a client possibly coming across as less trustworthy due to unconscious bias.

Additionally, it was noted that difficulty comprehending accents is sometimes exacerbat-
ed virtually.

Some stakeholders expressed concern about the ability of courts to effectively control the
behaviour of self-represented litigants during remote hearings. As discussed below in this
section, respondents noted the court’s reduced flexibility in controlling its process without
the ability to observe all participants at once and to draw upon all of the court’s resources.

More generally, numerous stakeholders reported that increased access to remote hearings
did not assist meaningfully in addressing the core of the challenge posed by self-represent-
ed and unrepresented litigants: access to affordable legal services. Town Hall participants
noted that they feared little thought has been given to providing technological assistance
for self-represented and unrepresented persons, for those who are in low-income brackets,
disabled persons, homeless persons or facing some other form of disability — whether or
not they have access to a digital device.

The real impact on self-represented and unrepresented litigants may not be fully
understood for some time. However, early indications suggest some litigants may be
turning away from the legal system altogether. For example:

- A Regional Senior Justice of the Ontario Superior Court of Justice reported that he was not
seeing the same rates of self-represented and unrepresented litigants coming to family
law court. He believed that this was because they likely had no access to computers.

- In Cornwall, approximately 70% of litigants are self-represented. As one judge comment-
ed: “from a family law perspective, we don’t want to leave them behind” — yet that is
what appears may be happening, to a greater degree even than pre-COVID.

Vulnerable participants and witnesses require further supports

The absence of in-court resources was a key theme for those supporting and advocating for
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vulnerable witnesses. Criminal and family courts, for example, may provide mental health
services, legal assistance, referrals to social services, secure waiting spaces, and testimonial
supports such as screens and closed-circuit video with or without the presence of live sup-
port persons.

Stakeholders working with vulnerable witnesses noted several serious challenges with
remote testimony of vulnerable witnesses. These included:

- the court’s inability to ensure that witnesses were free of coercion, intimidation, embar-
rassment or coaching by persons off-screen;

- the absence of safeguards and security planning supports for witnesses providing testi-
mony against dangerous or violent parties;

- the lack of privacy and security for those witnesses testifying from precarious or crowd-
ed living circumstances;

- the lack of mental health counselling and support for witnesses providing traumatic or
sensitive testimony;

- the inability of support workers to fully assess challenges such as disabilities, language
barriers, and cultural barriers; and

- greatly reduced opportunity for vulnerable witnesses to be adequately prepared by coun-
sel and supported by court staff and judges.

Many questioned whether some vulnerable witnesses — such as those without stable inter-
net access, children testifying from home, or witnesses giving evidence about historical trau-
ma — could ever be expected to testify by Zoom without substantial home-based supports.

As discussed above, stakeholders also raised concerns about unauthorized recordings
and photos of sensitive testimony, and possible dissemination, bullying and intimidation.

Several stakeholders noted the particular difficulty in supporting reluctant witnesses to
appear by subpoena or summons by internet rather than by attending at a courthouse,
causing delays and the inability to obtain evidence at all.

A recurring theme from various stakeholders was that matters involving children as wit-
nesses, such as child protection or criminal law matters, should proceed in person so that
the child has all the necessary resources and protection.

Some stakeholders expressed a contrary view: that digital proceedings may lead to some
vulnerable witnesses feeling more relaxed and communicating more candidly on videocon-
ference because they are unable to see the alleged perpetrator live. Some wondered if remote
testimony could counteract witness intimidation, especially if another participant’s image was
able to be “pinned”, thereby taking up the entire field of view on the witness's screen.
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Access to justice for Indigenous parties requires special consideration

Town Hall participants in Ontario’s North noted that certain cultural practices relevant to
preparation for and attendance at court in Indigenous communities were far more chal-
lenging when conducted virtually.

Panelists at the Symposium commented that incorporating Indigenous perspectives and
legal traditions through experts and elders, such as igniting and tending to a sacred fire, or
performing sweat lodge ceremonies, cannot be facilitated as readily where a hearing is con-
ducted remotely. That is not to say that it cannot be done, as was demonstrated by Justice
Hennessy in Restoule, where evidence was heard orally and in-person, including evidence
from elders and chiefs, both fact and opinion, and the hearing was webcast in real time to
the affected First Nations. This is not to say that different laws need to be applied. Rather,
as the judge in that case expressly noted, the court there heard from numerous experts as
well as fact witnesses which included elders and chiefs.

Justice Hennessy observed that there were very few disputes concerning the admissibility
of evidence. There was no disagreement that all types of evidence, if relevant and depend-
ing on cogency, had value, ought to be admitted and evidence was not excluded because
it came from an unusual source. While it was understood that the plaintiffs in the case
had the burden, as always, on the basis of persuasive evidence to establish their claim on
a balance of probabilities, the evidence of both the Anishinaabe perspective and the euro
Canadian perspective “came before the court on equal footing.”32

Age a factor in comfort with remote hearing technology

Stakeholders shared that older litigants may experience more challenges with participating
in remote hearings. Comfort with the technology was, to some extent, dependent on age -
on average, virtually all younger advocates reported “some comfort” with virtual platforms
(over 98%) whereas fewer senior advocates did (72%).

Younger advocates were, prior to the pandemic, already less reliant on paper than their
older peers and thus adapted more readily to computer-based videoconferencing technol-
ogy like Zoom. Younger advocates were also less likely to require external assistance with
functions such as screen sharing and breakout rooms. Older advocates were more likely to
seek the assistance of assistants or colleagues as compared to younger advocates.

There is, however, no one size fits all - despite technology challenges, one counsel report-
ed that some of her elderly clients were more comfortable proceeding by videoconference
given their vulnerability to COVID.

Younger advocates reported that virtual court appearances provided a modest advantage
over more senior counsel by “levelling the playing field” in oral hearings. They praised the
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enhanced ability to respond to queries from the court by calling electronic documents to
the adjudicator’s laptop screen rather than having to locate paper files in court.

Access to justice is facilitated by time and cost savings

Numerous stakeholders lauded the savings in time and cost that have come with the great-
er use of remote advocacy, mainly in connection with the lack of commuting and “waiting
time” in court.

This was particularly true in remote areas or for practitioners not located within close
proximity to the courts.

Justices in remote areas noted that more matters could be handled in less time without
the need to travel to various circuit courts.

Counsel and judges saw particular utility in videoconference appearances for administra-
tive proceedings such as:

- set date court,

- chambers appointments,
- scheduling appointments,
- procedural motions, and

- judicial pre-trials.

Stakeholders participating in Toronto's Commercial List courts commented that a cham-
bers (9:30) appointment that might ordinarily take 1-2 hours of travel and waiting time could
now be accomplished in 30 minutes or less. Similar comments were made by Québec coun-
sel in considering their calling of the roll procedure.

Ontario lawyers noted that pre-COVID, it was not unusual for a judge to have multiple
regular motions on the list (in some courts 10-15 matters per judge or more), to be triaged
when court began session. Some counsel and parties would be forced to wait all day to be
heard — and even then not always be reached. In contrast, remote motions are now set at
a specific hour and generally proceed punctually, which is a significant cost savings on the
date for parties.

The drawback identified by stakeholders is that fewer motions are accommodated each
day, given the strict hour-by-hour scheduling, so delays to get motion dates have increased
dramatically in some courts. This increases month-to-month costs and undermines access
to justice (given further time for conflict, additional legal time and cost, lack of relief for
parties, and so on).
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Another drawback raised by stakeholders is that due to the reduced court “wait time”,
fewer matters are settling, as discussed above.

Stakeholders from all corners of the justice system seem to agree that for simple, non-con-
tentious or non-complex proceedings, remote hearing technology is efficient and effective.

Access to justice depends on proportionality

Stakeholders repeatedly came back to the principle of proportionality when considering the
future roles for remote and in-person oral advocacy. The method and type of hearing must
be proportional to the issues at stake.

Stakeholders acknowledged that proportionality is not tied to specific monetary
amounts, or to specific categories of cases. It is more of a “smell test” and the consensus
among stakeholders was that it must be left to judges and other judicial decision-makers.

This said, stakeholders raised concerns about these determinations being relatively pre-
dictable, simple to determine and not allowed to become another extensively contested
step. Stakeholders expressed that the determination of the method of hearing should be
guided by principles or factors such as:

- the significance of the matters at stake,
- the complexity of the factual and legal issues,
- the extent to which oral evidence and credibility is key,

+ access to justice considerations — ranging from systemic considerations to the consid-
eration of the needs of and accommodations for specific individuals.

Overall, the consultations indicated that remote advocacy by videoconference is well accept-
ed in routine, procedural matters, or in simple matters in which credibility is not in issue.

The predominant view of respondents and participants in the stakeholder consultations
was that remote communications technologies such as Zoom and WebEx are an insufficient
substitute for in-person oral advocacy, particularly in matters which are legally or practi-
cally dispositive of a material issue, affect a litigant's liberty or other substantial interest;
involve complex or important factual or legal issues; require the determination of credibility
or are otherwise matters of public interest.

At the Symposium, El Jones drove the point home that efficiency is not and cannot be the
defining feature of the justice system. Efficiency is an important factor and correlates with
time, costs, resources and access to justice. However, it cannot be allowed to trump other
considerations without the loss of what make the justice system just.

Stakeholders repeatedly made the same point: we cannot lose sight of the values
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underlying the justice system and we must prioritize public confidence in the integrity of
the system. In placing an emphasis on proportionality, courts must guard against the risk
of sacrificing high quality adjudication.

As Professor Jeff Hancock shared at the Symposium, in determining how and when to in-
corporate remote hearings versus in-person hearings, the key is to incorporate technology
in furtherance of the goals and principles the justice system embodies. We can — and should
— engage those elements of technology that meet the needs of the justice system and its
stakeholders, while remaining focused on the core values informing the system.

iii. The Integrity of the Court Process

Stakeholders were consistent about the need to maintain the integrity of justice system. The
security, solemnity and ceremony of in-person hearings were viewed as critical in establish-
ing trust and respect for the justice system. Stakeholders also expressed that the safety
and security of participants and the integrity of oral evidence are of paramount concern.

Solemnity and decorum are integral to confidence in the justice system

Many stakeholders highlighted that for most litigants, having a matter before the court is a
very important event in their lives. They are putting their trust in the system, and the solemni-
ty and ceremony of the system instills an aura of respect and trust. This atmosphere impacts
not only the parties, but all witnesses giving evidence, as well as the public watching the case.

It is imperative that the Court be in a position to control that atmosphere, particularly in
cases with sensitive or conflictual evidence. The need for solemnity and decorum extends
to considerations around the conduct of those watching and concerns about online record-
ing or “trolling”.

Advocacy is often more effective in person

The view that while remote hearings have enabled the system to continue to function, they
are not as effective as in person hearings was commonly held.

Participants in the Atlantic Town Hall felt that although remote or virtual advocacy is some-
times appropriate, “virtual is not reality”. Just as people are unlikely to continue to host vir-
tual dinner parties once the pandemic is over, in-person court appearances should resume
for many matters. Other Town Hall participants made the point that receiving testimony by
video, particularly where the evidence is sensitive and the witness emotional, is not nearly
as effective as in a traditional courtroom setting.

These concerns may come into sharper relief in certain contexts. For example, personal
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injury lawyers commented on the importance of having an injured litigant present and vis-
ible at all times in a trial setting so that the trier of fact does not lose sight of the impact of
the conduct at issue, which is not possible when a trial is conducted by video.

In the appellate context, it was felt that an advocate’s ability to observe cues from the
Bench and to respond effectively was more difficult in remote hearings. The inability to
make eye contact, to detect concern or hesitation, and to enter into a free dialogue with the
judges were all noted as potentially affecting an advocate’s ability to persuade the court of
their client’s position.

Fairness may also be compromised if not all parties are participating through the same
mode. For example, one counsel mentioned a hearing he participated in where some par-
ties were present in the courtroom, others were on a video link, and others were participat-
ing by telephone. In his view, the parties on the telephone were clearly at a disadvantage in
presenting their position.

In-person observation of witnesses is critical

Generally, both judges and counsel were satisfied with the ability to see and hear witnesses
and counsel during testimony and submissions. In fact, some judges commented that their
ability to observe a witness closely was enhanced by video, in that the judge can now look
directly at the witness, as opposed to the side view an Ontario judge would typically have
during a trial 3%

However, in contentious examinations in which a witness'’s credibility was challenged,
both counsel and judges expressed concern about the reduced ability to observe a
witness’'s body language and demeanor in the truth-seeking process. Of particular
concern was the inability to detect nuances such as whether a witness looked to his
or her counsel for assistance during tough questioning, whether a witness became
intemperate or agitated by a particular line of cross-examination, or whether a wit-
ness appeared anxious or nervous when confronted with contradictory information.
Although many stakeholders acknowledged that demeanour had limited value in the
assessment of credibility, the inability to see a witness in the context of the courtroom
in the presence of all parties and counsel was seen to diminish the truth-seeking func-
tion of cross-examination and the trial process.

Although most stakeholders thought the ability to observe witnesses’ non-verbal cues
was diminished when using video-conferencing technology, one counsel participating in a
Town Hall reported that because witnesses’ faces are particularly visible on a virtual plat-
form, the judge and others could see the perspiration on the witnesses’ brows and hear
sounds that would not otherwise be heard in a courtroom. Similarly, in a recent hearing to
determine if an accused was not criminally responsible which involved the cross-examina-
tion of a forensic psychiatrist, counsel reported feeling confident that the virtual platform
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permitted all parties to adequately examine the witness’'s demeanour and responses.

In general, stakeholders viewed in-person examination of witnesses as preferable to ex-
aminations conducted by videoconference technology. Several reasons were provided for
this preference, including:

- that the witness’s non-verbal cues and gestures could not be observed using remote
technology;

- witnesses’ and parties’ demeanour could not be observed when outside of the witness box;
- the reduced ability to monitor and control coaching and assistance from individuals off-screen;
- reduced control of the witness during cross-examination;

- difficulty with documents, including controlling when the witness sees each specific doc-
ument if provided in hard copy and/or potentially obscuring the view of the witness if a
document is shared via screensharing.

Inability to observe conduct of parties and witnesses before, during and after their testi-
mony, or during testimony of others

Several trial judges lamented their inability to observe all courtroom participants during
a proceeding. This included non-verbal (and sometimes verbal) interactions between wit-
nesses and parties upon entering the courtroom and approaching the witness box, the re-
actions of parties (and sometimes other witnesses) to the evidence of the testifying witness,
the interactions between counsel and client, and the demeanour and attitude of a witness
upon departing the witness box.

Some stakeholders in criminal justice and family law remarked on the inability to detect
power dynamics between trial participants, such as for child witnesses in a divorce pro-
ceeding or intimate partners in cases of sexual or partner violence.

Reduced ability to ensure witnesses’ testimony is free of interference or coaching

Several trial lawyers expressed concern about the potential for abuse of remote technology
by testifying witnesses. Unlike in a courtroom, where witnesses are openly observable by
the judge, court staff, counsel and the public, in remote proceedings the circumstances and
location of a witness's testimony are unknown. Witnesses may be subject to coaching by indi-
viduals off-camera or by notes on the computer screen in locations out of the camera’s frame.

Witnesses may also be subject to unknown distractions or even intimidation in the loca-
tion in which they give evidence. Additional concerns arise in ensuring subpoenaed witnesses
will “attend” court, particularly if doing so requires the production of evidence.
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Judges and counsel have had to find creative solutions to some of these concerns. For
example, concerns were raised about how to confirm the identity of sureties appearing at
bail hearings. One solution identified was to require sureties to provide a real-time photo of
themselves holding a piece of identification.

Reduced ability to control a witness in cross-examination

A common concern among trial lawyers was that cross-examinations were less effective when
conducted by videoconference technology. One senior trial counsel lamented the loss of the
ability to “see the whites of the witness'’s eyes” when being impeached.

A concern expressed by both counsel and trial judges was that cross-examined witnesses
did not feel the weight of a full courtroom when being challenged on sensitive evidence.
Several counsel and judges commented in different consultations that the energy of a
courtroom - including at pivotal moments during evidence or argument when “the room
shifts” - is wholly lost on video.

Remote advocacy may undermine the solemnity and gravity of the judicial process,
affecting the quality of evidence and civility of counsel

Court closures brought a new appreciation for many respondents of the role that the for-
mal traditions of the court process - as well as the design and symbolism of the courthouse
itself -plays in the effective delivery of justice in Canada. The ritual and architecture of the
courts serve to emphasize the gravity and solemnity of the truth-seeking process, remind-
ing every participant of the importance of their part in its production.

The sudden shift to judicial proceedings conducted remotely, in which every participant
shares the same platform, and in which many long-standing traditions have been tempo-
rarily suspended, has created a unique study in the importance of these aspects of our
system. Most stakeholders have lamented their absence.

Stakeholders expressed the view that such rituals are not merely about decorum or eti-
quette; rather, they are among the formalities that make counsel, litigants, witnesses and
members of the public alike understand the seriousness of the legal system and act accord-
ingly. Put another way, these matters are important to public confidence in and respect for
the justice system, and its ability to adjudicate disputes fairly and effectively.

Judicial stakeholders did not generally note a decline in civility among counsel or parties
in remote proceedings. They did, however, reflect on a decline in the solemnity and deco-
rum in which parties approached their roles. One trial judge contrasted Zoom testimony
with the significance — and often awe and intimidation — felt by witnesses as they enter
a courtroom, walk past the gallery, parties, and counsel, and step into the wood-paneled
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witness box to be sworn in by a gowned registrar or clerk of the court. Many stakeholders
questioned whether testimony given in the absence of these features of the courtroom
could be taken as seriously by the witness, undermining credibility and frankness. Other
stakeholders pointed to the absence of these factors as providing a greater sense of com-
fort and safety, and instead promoting credibility and frankness.

Counsel in Ontario Town Halls cited some stark examples of an absence of decorum:

- a video hearing in which it appeared that one of the parties was sitting in a recliner,
drinking a beer;

- a self-represented litigant participating in a hearing while in the car at a drive-through
restaurant; and

- an expert witness stepping away from a virtual hearing to take a phone call.

Technical glitches and challenges contributed to the perceived loss of decorum for respon-
dents. Many stakeholders noted the loss of the formality of the courtroom when technology in-
terferes: participants cutting out, losing connections, leaving microphones on when they should
be muted, background noise and interference, odd background images, and other mishaps.

This was particularly troubling if it happened at sensitive moments in the evidence, as
there was then mistrust about the genesis of the technical “mishap” and what happened
when the witness was offline.

Other dramatic examples were cited in Ontario, including where one hearing in a
multi-party class action was “Zoom-bombed” by “intruders” who joined the video link
and screen-shared a video depiction of a stabbing and began yelling obscenities and
threats before the court disconnected the video link. Other such incidents have appar-
ently been reported.

Stakeholders also expressed concern for clients who had imagined that they would liter-
ally have their “day in court”. Many clients expected to have the opportunity to be seen and
heard in court by the decision-maker after many months or years of expense, preparation
and anticipation. Personal injury lawyers noted the sobering and humanizing effect on all
participants in a court proceeding in observing the affected party firsthand, particularly in
cases of catastrophic injury. Many noted the impact of being face-to-face with an accused
or victim on the trier of fact’s sense of gravity and responsibility.

A large number of stakeholders commented on specific practices or habits that contributed
to a sense of informality in court proceedings:

- not standing when a judge enters the “room?”;
- not standing when delivering submissions;

- not being properly attired (recognizing that courts in some jurisdictions have maintained
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a robing requirement, while others either permit counsel to robe if they so choose or
prohibit robing for remote hearings);

- not having the oath administered while standing, and without the ability to give an oath
on a religious text; and

- participating in remote hearings from inappropriate or non-ideal locations (recognizing
that even lawyers may not have access to a large boardroom or other formal areas in
which a “virtual courtroom” can be set up).

These concerns may be driven at least in part by the lack of consistent rules and expectations
across various courts in different jurisdictions.

Conclusion

Broadly speaking, the stakeholders consulted saw great opportunity in the new technolo-
gies deployed in response to the pandemic, especially for procedural and routine matters.

Remote hearings were generally seen as a complement to, and not a replacement for,
in-person oral advocacy in a courtroom setting. Stakeholders generally sought to strike a
balance between preserving the benefits of the physical courtroom where the nature of
the case and the parties require it, and adopting the efficiency and accessibility of remote
technology where it does not.

Stakeholders did not see remote hearings as a panacea for all access to justice issues.
While stakeholders saw cost savings in reduced travel time and wait time, the actual hear-
ings themselves remained the same length, or even longer due to technical bugs or “zoom
fatigue”. Because some courts are also scheduling fewer matters, delays are increasing in
some jurisdictions, creating further access to justice problems.

Stakeholders felt strongly that the mode of hearing must take into account access to jus-
tice considerations, including accessibility, proportionality, access to reliable technology and
internet bandwidth, timing, cost, and the needs of diverse participants including self-rep-
resented and unrepresented litigants. There must be balance between the reality that re-
sources are finite and must be allocated reasonably, with the understanding that efficiency
cannot be the main driving force behind the administration of justice.

Stakeholders also expressed that a significant investment in technology is a prerequisite
for continuing remote hearings post-COVID — both for judges and staff, and for participants.

The challenge for the future, in the years beyond the exigencies created by COVID, will be
to create the optimal combination between remote technology and in-person court set-
tings to ensure the most reliable, accessible, and accountable system of justice possible.
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PART IV

The Way Forward: Key Observations and Task Force Recommendations

IV.1 The Work of the Task Force

The work undertaken by the Modern Advocacy Task Force has been extensive. The focus of
the Task Force Report is on the place and role of oral advocacy in our justice system, bear-
ing in mind the overarching interests in the efficient and effective administration of justice
and the crucial task of promoting and maintaining public confidence in the justice system.
The Report reflects a wide-ranging review of the historical foundations, jurisprudence, dis-
ciplines, perspectives, and stakeholder experiences relating to oral advocacy.

This Part identifies the key observations and core principles distilled from the work of the
Task Force which form the basis for recommendations that:

- recognize the advances in practices and technology that permit justice system partici-
pants (judges, parties, counsel and the public) to conduct video or telephone hearings
where such hearings are appropriate;

- incorporate the reflections, perspectives and experiences described to the Task Force by
a range of stakeholders in the Canadian justice system;

- reflect the historical, jurisprudential and cultural foundations of the Canadian justice
system;

- reinforce the importance of continued public confidence in the integrity of and access to
the justice system, including with a commitment to reconciliation and consideration of
Indigenous perspectives;

- consider the approaches taken prior to, during, and in anticipation of the end of the
COVID pandemic in Canada and select other jurisdictions; and

- provide a principled and predictable framework for determining the most appropriate
mode of hearing for steps in a proceeding.

The COVID pandemic has necessitated significantly expanded use of technology in the
court system. The recommendations of the Task Force focus on the post-COVID environ-
ment, when remote modes of hearing are no longer a matter of necessity.
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IV.2 Key Observations and Principles Informing the Task Force’s Recommendations

The following are the key observations distilled from the work of the Task Force:

1. The goal of the Task Force was to identify what was learned from the pandemic ex-
perience to ensure that the beneficial aspects of new and modified procedures can
be carried forward with the objective of improving processes, outcomes and access
to justice. At the same time, the work has underscored the need to identify and pre-
serve those aspects of the pre-pandemic practices that are essential to maintaining
and enhancing public confidence in the legal system and to improving and delivering
meaningful access to justice.

2. During the COVID pandemic, by necessity a wide range of in-person court hearings
transitioned to video court hearings, from case conferences to trials to appeals. These
adaptations have provided an opportunity to assess the benefits and drawbacks of such
technology as a substitute for traditional in-person court appearances. The use of video
technology has been found to be generally convenient and efficient, and has quickly
become the preferred way of addressing routine steps within a court proceeding. Given
the ease of use of video technology, telephone hearings have become a less preferred
mode of hearing, except where necessary due to technology challenges or for the most
routine matters.

3. The pandemic also forced courts to make provision for online service and filing and
organization of case materials. While this advancement is not limited to any particular
mode of hearing, it is a de facto precondition to the conduct of video hearings.

4. The Task Force heard that the administration of justice continues to suffer from a scar-
city of resources at all levels. Court systems across the country continue to struggle to
provide necessary support, including training, staff and technology resources. Other
participants in the justice system have varying access to technology. For example, ac-
cess to computers and internet availability and stability are not a reality for significant
portions of the Canadian population, for reasons which include economic disparity and
geographic broadband limitations. It cannot be assumed that litigants and members of
the public have the resources to access the justice system remotely in a stable and safe
way that ensures the continued integrity of the proceeding. It also cannot be assumed
that video hearings are faster or more efficient (particularly when addressing substan-
tive matters or where there is a large volume of evidence), as the hearing time remains
the same (at best).

5. While recognizing the benefits of video hearings, there remains a widespread recogni-
tion of the value of an in-person oral hearing for significant steps in a proceeding. The
opportunity to engage in person with the court, the other parties, witnesses and the
public meets a fundamental need for human interaction in respect of what is typically a
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significant event for the litigants and others affected by the hearing.

6. Oral advocacy - by which we mean the “live” presentation of evidence and argument,
whether conducted in-person or remotely - continues to be an essential and irreplace-
able feature of our system of justice that enables the positions of the parties to be
presented most effectively, equips judges and other decision-makers to arrive at fully
reasoned and just outcomes, and reinforces the critical experience for litigants of wit-
nessing the process (“seeing justice be done”) and having confidence that their positions
and arguments have been heard and considered.

7. That said, for matters involving a significant step in the proceeding (as described in the
model Framework below), in-person oral hearings remain the preferable mode of hearing
to ensure the integrity of evidence and to achieve just outcomes. Hearings for unopposed
matters and matters of an administrative nature are generally suitably conducted by an
alternative to an in-person hearing.

8. Four overarching principles were repeatedly identified and emphasized throughout the
work of the Task Force. In assessing the appropriate mode of hearing, these key princi-
ples should guide the parties and form the basis for the court’s determination:

|. The Open Court Principle
Il. The Imperative of Access to Justice
1. The Integrity of the Court Process

IV. The Principle of Proportionality

I. The Open Court Principle

For justice to be done, it must be seen to be done, both by the parties and the public. This
means that we must have an open, transparent and fair court system, which allows for the
participation and engagement of those who are involved in and affected by it. The open
court principle is fundamental to public confidence in the administration of justice. The pre-
sentation of evidence and oral argument in open court has been a fundamental tenet of the
Canadian justice system since its inception, for sound reasons. As the TAS President states
in his Foreword to this Report, what happens in the crucible of the actual courtroom is a
uniquely human endeavour that cannot be easily supplanted by technology without a cost.

The traditional perspective of courts, counsel and litigants in this country is rooted in
Anglo-Canadian practices, infused with the civil law tradition in the province of Québec, de-
veloped over centuries. Even today, the adversary trial calls on advocates to use logic and
reason, persuasion through credibility, and an appeal to emotion in the pursuit of justice.
Indigenous perspectives, through an understanding of oral histories and oral traditions,
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teach us about the richness and complexity of oral communications that are critical to the
process of seeking justice. Ensuring that the system accommodates oral histories for Indig-
enous litigants is not only essential to the project of reconciliation, but its incorporation will
strengthen the legal system more generally.

The research on learning in educational and legal settings demonstrates that oral presen-
tation facilitates a deeper understanding and knowledge of the subject matter. The results
of the Task Force’s jurisdictional scan and the stakeholder consultations provide further
support for the idea that the existing presumption of an oral hearing for all material matters
contributes in important ways to maintaining the integrity of the justice system, particularly
as it relates to the presentation of evidence, but more broadly in relation to all aspects of
oral, and in-person, court proceedings. Thus the “gold standard” of adjudication - whereby
courts consider oral testimony of witnesses and, where appropriate, both written and oral
argument - is firmly grounded in our history, our practices, and empirical evidence.

The pandemic has also shown us that the open court principle may be enhanced through
remote technology by allowing the public to observe hearings without attending a physical
courtroom. This benefit can be provided whether the hearing is in-person or remote.

1. The Imperative of Access to Justice

As the Supreme Court of Canada reminds us, “[e]nsuring access to justice is the greatest
challenge to the rule of law in Canada today.”*** Technological advances made during the
pandemic have demonstrated that there are many efficiencies and benefits to remote
hearings which could operate to address some of the access to justice concerns that have
plagued the system in recent years. For example, timeliness is a factor in access to justice,
and there are efficiency gains where litigants and advocates are not required to travel to
attend physical courtrooms for hours on end for routine or consent matters.

How does oral advocacy advance access to justice? By providing high quality legal outcomes
and ensuring that the process of justice allows for informed and meaningful participation of
those who are affected. The opportunity to observe the judge and how he or she controls the
courtroom and shows respect for the parties, counsel, witnesses and the public; the reaction
of parties, counsel, witnesses and the public to a compelling portion of oral testimony; the
“feel” of a courtroom shifting from inclining to the position of one party to the opposite party
as the argument unfolds; the way in which the judge delivers a ruling - these are crucial ele-
ments in the delivery of justice that is not only done, but is seen to be done.

Public confidence in the administration of justice in Canada requires an open, transpar-
ent and inclusive process that recognizes and validates oral traditions and encourages the
engagement and participation of Indigenous peoples. For Indigenous litigants, determin-
ing the mode of hearing should be approached through the lens of reconciliation, which
includes consideration of the cross-cultural impacts of the mode of hearing chosen and
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whether that decision will uphold or erode the confidence of an Indigenous litigant in the
fairness and integrity of the justice system.

The Task Force recognizes that for the majority of litigants, outcomes are not the product
of a judgment after trial, but through negotiated resolution. The Task Force heard that when
court proceedings are not conducted in person, there are fewer opportunities for informal
discussions amongst counsel, including with respect to potential resolution, narrowing of
issues in dispute, and procedural matters. There are also fewer opportunities for self-rep-
resented litigants to obtain assistance and informal guidance from counsel, court staff and
judges. These challenges are particularly acute where matters are decided only in writing,
leaving self-represented litigants effectively unable to address important interests in the
absence of interplay with the judge.

If our justice system is to evolve to reduce the frequency of in-person oral hearings, sig-
nificant changes will be required, the experience of the pandemic notwithstanding. The
stakeholder consultations confirmed that vulnerable and self-represented litigants often
lack not only the requisite technology but also the ability to access and use it effectively.
The need to ensure that the necessary technology (network access and devices) is reason-
ably available to individuals and communities who wish to access the proceedings must be
a condition precedent to any material changes to the presumptive mode of hearing. The
system is clearly not there yet.

I1l. The Integrity of the Court Process

The integrity of the court process was identified as the core consideration by many in as-
sessing the continued importance of in-person hearings. This includes the ability of the
court to control its process, ensure the integrity of the admission of evidence, observe the
demeanour of witnesses, assess the credibility of witness testimony, and fully engage with
counsel on the legal issues.

Many expressed concern that the absence of in-person hearings could or did diminish
the integrity of the judicial process. We now have sufficient experience to appreciate that
conducting court proceedings through remote or video platforms gives rise to a number of
concerns about the security and integrity of parties, witnesses and proceedings. The court’s
ability to control the surroundings and conduct of a party appearing by video, for example,
is significantly reduced. Anecdotal evidence suggests that witnesses do not demonstrate
the same respect for the process and understanding of the importance of truthfulness and
decorum in a remote setting. Judges and counsel frequently refer to “Zoom fatigue” and
the need for more breaks or shorter hearing days to offset the challenges of remote par-
ticipation. A team from Stanford University recently drew the same conclusion: video plat-
forms are fatiguing and impose a much higher “cognitive load” on participants.>*> Further
empirical research is needed to determine the impact on justice system participants of the
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particular circumstances under which hearings are conducted.

Additional challenges include the need to develop legal or technical means to prevent
the inappropriate use of remote hearing technology (unauthorized recordings, screenshots,
photographs, “Zoom bombing”, or any other disruption of a hearing; inappropriate publish-
ing of court material and events; offensive commentary on social media; and online intim-
idation and trolling). Such activities may contribute to diminishing the public’s respect for
and confidence in the administration of justice.

The solemnity, decorum and gravity of the court process unfolding in a traditional court
setting contribute greatly to the integrity of the administration of justice. The diminished
ability of courts to protect the integrity of the court process when conducted through video
or other technology-assisted settings was identified by the Task Force as a critical challenge.
Concerns were expressed about the potential erosion of respect for the court as an institu-
tion when proceedings are conducted remotely. Stakeholders also raised the impact on col-
legiality, learning, and mentoring opportunities when courthouse gatherings are reduced
or eliminated.

IV. The Principle of Proportionality

In a system with many competing priorities and limited resources, access to justice is inextrica-
bly tied to the principle of proportionality. The Task Force was reminded often of the need to ap-
ply the principle of proportionality when assessing the delivery of access to justice in an open,
transparent and fair manner. It follows that the mode of hearing adopted must be proportional
to the significance of the matters in issue, bearing in mind that video hearings are not neces-
sarily shorter or less costly. To achieve timely and affordable access to the justice system, we
must be open to applying proportionality principles to ensure that resources are appropriately
allocated. At the same time, proportionality principles do not override the importance of access
to high quality adjudication and the importance of the open court principle.

Assessing whether the mode of hearing is proportional to the matter in issue must be left
to the judicial decision-makers where the parties do not agree. The exercise of this discre-
tion should be reasonably predictable and may be informed by guidelines which can be dis-
placed based on relevant considerations. In most cases, the determination as to the mode
of hearing should be relatively straightforward and ought not to be allowed to become yet
another extensively contested step in a proceeding.

IV.3 Recommendations: Model Framework for Determining the Mode of Hearing

The Task Force recommends the following model Framework which is intended to provide

The Right to be Heard: The Future of Advocacy in Canada | Page 94



guidance to parties, counsel and the courts when considering the mode of hearing. The Task
Force notes that as parties, counsel and courts grapple with determinations as to modes of
hearing, case law and generally accepted practice will develop, and approaches and expecta-
tions will adjust. The Task Force encourages counsel to give serious consideration to the appro-
priate mode of hearing and act reasonably in assessing the circumstances and interests of the
parties. Counsel should strive to reach agreement wherever possible so as to avoid an addition-
al procedural step to determine the mode of hearing.

The Framework is generally structured so as to be suitable for adaptation, where appro-
priate, into rules or practice directions or other guidance from courts, and to work along-
side of the existing frameworks across various types of matters addressed by courts in all
Canadian jurisdictions.?*® The Task Force also recognizes that the applicability of some of
the guidelines will differ as between courts of first instance and appellate courts.

Modes of Hearing

1. In this Framework, modes of hearing are:
a. In writing;
b. By telephone;
c. By videoconference;
d. By in-person hearing in a physical courtroom;

e. A combination of some or all of the above.

Guidelines and Factors to be Considered

2. As a general guideline, matters on consent should be dealt with in writing.

3. Courts and parties should embrace the efficiency and flexibility of video hearings for all
routine administrative and unopposed hearings. As a general guideline, a court should
order that a step in a proceeding be conducted by a video hearing where the parties
consent, unless there is a public interest in an in-person hearing that transcends the
consent of the parties.

4. A court should not order a written hearing over the objection of one of the parties ex-
cept for matters traditionally addressed in writing (e.g., costs, motions to settle the form
of an order, or leave to appeal).

5. As a general guideline, a court should order an in-person hearing where the matter to be
determined represents a significant step in the proceeding, and at least one of the parties is
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seeking such a hearing.?®” The definition of what constitutes a “significant step in a proceed-
ing” will vary from case to case. It may include matters of substantive fact and law as well as
important procedural steps within a proceeding.

Significant steps include (but are not limited to) those:

a. where the outcome of the hearing may be an order or judgment that is legally or
practically dispositive of a material issue in the case (e.g., a trial, application or inter-
locutory motion that might have the practical effect of ending the litigation);

b. where the order sought at the hearing may impact on the liberty or similar substan-
tial interest of a litigant (e.g., a child protection matter or motion for contempt);

c. where the decision will require the court to understand and resolve complex fac-
tual and/or legal issues or an important point of law; and

d. where credibility is reasonably in issue and it is expected that viva voce evidence will
play an important part in the determination of credibility.

6. Proportionality, fairness and efficiency are appropriate considerations in determining wheth-
er to depart from the guidelines set out above.

7. In addition to the guidelines set out above, when determining the mode of hearing oth-
er relevant factors include:

a.the general principle that evidence and argument should be presented in open court;3*®

b. the nature and complexity of the legal, factual, and/or credibility issues to
be determined;

c.the relative impact on the parties, withesses and/or counsel of attending in person
or virtually, including in relation to accessibility, travel, access to reliable technology,
timing and cost;

d. any concerns regarding the safety and security of the participants and/or the integ-
rity of the proceeding;

e. whether a matter relates to an Indigenous person or group and/or Indigenous rights
or interests, bearing in mind principle of reconciliation;

f.access to justice considerations, particularly for members of communities that have
been traditionally disadvantaged within the justice system; and

g. the importance of the matter to the public interest and administration of justice.
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Procedure for Determining the Mode of Hearing

8. A party initiating a particular step in a proceeding will specify a proposed mode of hear-
ing for that step in the initiating notice, applying the guidelines set out above.

9. If a responding party disagrees with the initiating party’s proposed mode of hearing,
the responding party is required promptly to indicate its objection in writing.

10. If the responding party does not object, the proposed mode of hearing will typically be
ordered. The court always retains the authority to require an in-person hearing notwith-
standing the parties’ agreement to proceed by video or in writing.

11. Where there is disagreement regarding the mode of hearing, the court will determine
the mode of hearing after receiving written and/or oral submissions as the court may di-
rect. The disposition of the dispute regarding the mode of hearing should be determined
by the court in an efficient fashion.3*°

Cost Consequences

12. The court may make an order of costs following disposition of the hearing if the court
determines that a party unreasonably opposed a mode of hearing for tactical or other
inappropriate reasons.

Best Practices for Remote Hearings

13. Where hearings and other litigation procedures are conducted other than in-person,
appropriate steps must be taken to ensure the integrity of the court process. The Advo-
cates’ Society's “Best Practices for Remote Hearings™® sets out procedures and protec-
tions applicable to remote proceedings and should be incorporated into rules or guid-
ance for remote hearings.

Out of Court Examinations and Other Proceedings

14. The guidelines set out above apply, with appropriate modifications, to out of court
examinations such as examinations for discovery and cross-examinations.

15. Where one party wishes to proceed with an examination in person, that should be the
mode of examination. Where a party objects to proceeding in person, the court may
determine the mode of examination having regard to the guidelines and factors set out
above, with appropriate modifications.
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16. The determination, whether by consent or court ruling, of the mode of an out of
court examination shall not affect the determination regarding the mode of hear-
ing for the proceeding itself.

IV.4 Recommendations Regarding Further Action

The Task Force heard loud and clear from stakeholders across the country: the adminis-
tration of justice in Canada faces significant challenges. As noted in the Introduction, the
mandate of the Task Force was to examine the role of oral advocacy in the justice system
- only one piece of a much larger puzzle. The Task Force echoes the concerns expressed by
stakeholders, joins in the call for a thorough evaluation of the system across the country,
and adds its voice to the call for greater resources to be allocated to the administration of
justice in Canada.

While the mandate of the MATF did not allow for the background work required to iden-
tify and formulate all aspects of further actions required for reform of the justice system
in Canada, stakeholder input into the work of the Task Force consistently supported the
following broad policy recommendations.

Expansion of Technology in the Justice System

1. Electronic service and filing and organization of case materials for use in court should
be a permanent feature of the Canadian court system.*°" This includes making all mate-
rials filed with the court available online to the public without fee and in fully searchable
format, with appropriate protections where there are sealing, confidentiality or protec-
tive orders,*%? and with due consideration to privacy issues.

2. Where access to and reliability of technology varies, including by region and by partici-
pant in the system,*®® court administration services should make accommodations and
provide access to technology.

3. It is imperative that governments prioritize providing court systems with the resources
necessary to continue to modernize the Canadian justice system. This includes training
and appropriate equipment for judges, court staff and publicly-supported lawyers. The
allocation of resources is an essential precondition to the effective use of technology in
the courts and to ensuring access to justice for those participants in the justice system
who lack access to technology.*%4

4. Changes to the justice system based on the expansion of the use of technology should
be subject to regular review*® and consideration of further refinements.
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Review of Justice System Requirements

5. Quite apart from additional resources required to enable to permanent expansion of
technology use in the court system, the administration of justice continues to suffer from
a scarcity of resources at all levels across the country. The importance of the justice sys-
tem to Canadian society is not reflected in the allocation of resources to its operation, and
that needs to be addressed by government.

6. Legal aid funding has been continuously reduced. We are at a stage where legal aid
is only consistently available across the country for serious criminal matters, and at
amounts that are so low as to make it economically unfeasible for most lawyers to take
on legal aid mandates. For most people in Canada, involvement with the justice system
is @ seminal event in their lives; it should not be acceptable that they have to proceed
without adequate (or any) legal representation because there is such limited funding
available for people of modest means.

7. Alternative means of resolution of litigated (overwhelmingly civil) disputes are being
used across the country, ranging from private mediation and arbitration (unavailable
to all but the best-resourced litigants), mandatory mediation through court systems,
online dispute resolution systems such as the online Civil Resolution Tribunal in British
Columbia, and others. Principles of proportionality, fairness and efficiency mandate fur-
ther examination and potential expansion of publicly-funded alternatives,*°® including
assessments of the relative quality of outcomes through different means of dispute res-
olution.

8. There appears to be no comprehensive collection of data with respect to court sys-
tems and outcomes, including numbers of cases handled, timelines, assessment of
outcomes, resources required, etc. This is a significant gap: there is effectively a uni-
versal belief amongst judges, counsel and other stakeholders that the administration
of and access to justice must be improved, but a lack of data to evaluate and support
long overdue changes.*’

A Final Word

The administration of justice is truly fundamental to Canadian values - clearly it is worthy
of committed, focused and timely study and review.*%® The need for reform of the justice
system in Canada has been forcefully and repeatedly expressed. There is a clear opportuni-
ty to take the lessons learned from experience with the adaptations required by the COVID
pandemic and build on them to improve how justice is administered in Canada.
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that the open court principle may be adequately addressed in appropriate cases by conducting a
hearing by video.

399. The Task Force considered both whether to recommend that such determination be made based only on
written submissions and that there be no right of appeal from the determination regarding the mode of hearing.
The Task Force concluded that the court should decide how to receive submissions regarding the mode of
hearing, and that the usual appeal rules (which vary by jurisdiction) in respect of such matters should apply
(recognizing that this means that appellate review of such determinations would be rare). A determination of
the appropriate mode of hearing may be important, but should not result in another substantive, lengthy and
expensive step in a proceeding.
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Appendix A

Please click here to link to The Advocates’ Society’'s Modern Advocacy webpage
and view a recording of the Modern Advocacy Task Force’s Symposium, The

Right to be Heard: The Future of Advocacy in Post-Pandemic Canada.

The Symposium agenda and the results of a live poll taken during the

Symposium follow.
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The Right To Be Heard: The Future of Advocacy in Post-
Pandemic Canada

Afternoon
September 29, 2020
1:00 p.m. to 4:30 p.m. ET

Live Webcast

Chairs:

Peter ). Osborne, Lenczner Slaght, Task Force Chair

Scott C. Hutchison, Henein Hutchison LLP, Task Force Vice-Chair
Katherine L. Kay, Stikeman Elliott LLP, Task Force Vice-Chair

Sheila Gibb, Epstein Cole LLP, Symposium Chair

The Right To Be Heard: The Future of Advocacy in Post-Pandemic Canada

01:00 pm -01:05pm  Welcome and Introductory Remarks
Peter J. Osborne, Lenczner Slaght

01:05pm -01:25pm | The Impact of Oral Advocacy: Empirical Analysis from the USA
Professor Timothy R. Johnson, University of Minnesota

01:25pm -01:40 pm  The Oral Tradition in Indigenous Justice
Donald E. Worme, Q.C., I.P.C., Semaganis Worme Lombard

01:40 pm - 02:15 pm | In-person, Zoom or Written Hearings: Access to Justice Considerations
Dr. Rachel Birnbaum, King’s University College at Western
El Jones, University of King’s College
Karyn S. Pugliese, Ryerson University
Moderator: Scott C. Hutchison, Henein Hutchison LLP

© 2020 The Advocates’ Society.
These materials may not be reproduced, published, distributed or posted on-line without the written permission of The Advocates' Society
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02:15pm - 02:40 pm  The Human Psychology of Live versus Written Hearings
Dr. Jeff Hancock, Stanford University
Dr. Steve Joordens, University of Toronto
Moderator: Sheila Gibb, Epstein Cole LLP

02:40 pm - 02:55 pm  Break

02:55pm -03:15pm  The Role of Oral Hearings in a Digital World
Professor Dame Hazel Genn, University College London

03:15pm -03:50 pm  Perspectives from the Bench
The Hon. Judge Elizabeth A. Buckle, Provincial Court of Nova Scotia
The Hon. Chief Justice Christopher E. Hinkson, Supreme Court of British Columbia
The Hon. Justice Benjamin Zarnett, Court of Appeal for Ontario
Moderator: Katherine L. Kay, Stikeman Elliott LLP

03:50 pm - 04:25 pm  Debate: Is Oral Advocacy Central to the Administration of Justice in Canada?
The Hon. Justice David M. Brown, Court of Appeal for Ontario
Guy J. Pratte, Borden Ladner Gervais LLP, President of The Advocates’ Society
Moderator: Katherine L. Kay, Stikeman Elliott LLP

04:25 pm - 04:30 pm = Concluding Remarks
Peter J. Osborne, Lenczner Slaght

Finale Spoken Word by El Jones

© 2020 The Advocates' Society.
These materials may not be reproduced, published, distributed or posted on-line without the written permission of The Advocates' Society
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The Right To Be Heard: The
Future of Advocacy in Post-
Pandemic Canada

29 Sep - 30 Sep 2020

Poll results

slido

Table of contents

® Do you believe oral arguments have an impact on the outcome of hearings?
® On ascale of 1to 5, how important is efficiency as a value for the justice system?

® At this point in the symposium, what factor are you considering in assessing the role
of oral advocacy in a modern justice system?

® Based on what you have heard here today, what do you see as the most important
factors in determining whether or not there should be an opportunity for an oral
hearing?

slido
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Multiple-choice poll

Do you believe oral arguments have an impact
on the outcome of hearings?

Yes
CITIIFTIIT I I T FT I TP I I I FT I T IFIIIIFIS

No
@&a» 7%

slido

Rating poll

On a scale of 1 to 5, how important is efficiency
as a value for the justice system?

38% 37%

12%
10%

3%
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Wordcloud poll

At this point in the symposium, what factor are
you considering in assessing the role of oral
advocacy in a modern justice system?

deception outcome acceptance
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Availability of representation ;. ass to justice
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emotional - Credibility 3¢ cassibility e
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bias
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inclusive Derception perSUaSIOn : Ce'impact

safety
honesty
eye-contact?

important

how the client felt

the ability to convince

o crucial equality believability
judicial inquisitiveness

will the litigant feel fairly heard

accuracy face to face presentation
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Wordcloud poll

Based on what you have heard here today, what do you see as the most
important factors in determining whether or not there should be an
opportunity for an oral hearing?
Nature of the proceeding it time
Nature of the evidence transparency Resources
to justice

perceptions
Justice access

openess

Complexity of issues

User

Complexity fairness crediiy Y
INtegrity Tryth  Fairness to the litigant/respondent
human dignity

Clarity potential persuasiveness.
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