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Keeping Tabs
Monthly News from The Young Advocates’ Standing Committee

The Young Advocates’ Standing Committee (“YASC”) is a standing committee of The Advocates’ Society with a mandate to be a voice for young advocates 
(advocates who are ten years of call or fewer) within the Society and within the profession. We do this through networking/mentoring events, by publishing 

articles by and for young advocates, and by raising issues of concern to young advocates as we work with the Society’s Board of Directors. 
The opinions expressed by individual authors are their own and do not necessarily reflect the policies of The Advocates’ Society.

CHAIR CHAT

In a couple of weeks, Ben Kates of 
Stockwoods LLP will be taking the 
reins as Chair of YASC and I will 
be put out to pasture. Coming to 
the end of my term as Chair has 
put me in a reflective mood, and 
there is much to reflect on. In the 
5 years since I joined YASC, the 
committee has gone from a small, 

Toronto-skewed group running a handful of mostly social 
events to a much busier, broader, truly national group. 
By the time Ben starts pulling up on the controls in mid-
June, we will have run 32 community-building, network-
ing and mentoring events in 12 cities Canada-wide this 
term alone—triple the number of just a few years ago. 
We have lent the perspective of young advocates to The 
Advocates’ Society’s thought leadership and policy work, 
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and have worked to make our committee and the broad-
er organization as diverse and inclusive as possible. My 
only regret as I shuffle off is that I won’t be around to 
watch the continued expansion of YASC’s service to the 
community of Canadian young advocates.

We have some exciting events coming up. Spaces are 
still available for The Future of Media and the Law in Toron-
to on June 5, featuring an amazing panel of Clayton Ruby, 
Will McDowell, Martha McCarthy and Peter Caryiannis. 
Registration has just opened for our first Criminal Cross 
Country Check-up taking place June 9. Criminal Cross 
Country Check-up is a phone-in discussion of the impact 
of R. v. Jordan featuring counsel for Barrett Jordan (Eric 
Gottardi of Vancouver’s Peck and Company) and Kate 
Matthews, President of the Ontario Crown Attorneys’ As-
sociation.  Our first ever Edmonton Pub Night will take 
place at The Pint Downtown on June 22, and our London 
Mentoring dinner returns June 25.

Read on for Amy Ohler’s and Lynda Morgan’s advice 
on the legal duty to protect one’s ice holes (just in time 
for summer), Anna Tombs’ case comment on the Ontario 
Court of Appeal’s latest on limitation periods, and an inter-
view with Lulama Kotzama of Nelson Law in Kingston.

Written by Daniel Naymark, Naymark Law

CHAIR CHAT
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Protecting Your Ice Hole
Written by Amy Ohler and Lynda Morgan, 
Fenton, Smith Barristers

we are spoiling your fun, the good news is that you can 
still dig that hole!  You just need to comply with the legal 
duties imposed by the Code. 

Section 263(1) states that “[e]very one who makes or 
causes to be made an opening in ice that is open to or 
frequented by the public is under a legal duty to guard 
it in a manner that is adequate to prevent persons from 
falling in by accident and is adequate to warn them that 
the opening exists.” Section 263(2) expands the legal duty 
to guard any kind of excavation “in a manner that is ade-
quate to prevent persons from falling in by accident and 
is adequate to warn them that the excavation exists.” The 
failure to perform either of these duties can result in a finding 
of guilt for manslaughter or unlawfully causing bodily harm.

Interestingly (at least to a criminal lawyer, which may 
be why we don’t get invited to many parties), this section 
does more than create a legal duty to found potential lia-
bility for criminal negligence under s. 219 of the Criminal 
Code.  Even where, in the case of a death, the accused’s 
conduct in failing to sufficiently guard his hole does not 
rise to the level of criminal negligence (showing a wanton 
and reckless disregard for the lives or safety of other 
persons), he can nonetheless be convicted of manslaughter 
for failure to satisfy the standard of care set out by s. 263.1  

There are obvious concerns respecting the constitution-
ality of these provisions.  First, there is no requirement that 
the accused has adverted to any risk and shown wanton 
or reckless disregard for that risk. The Crown is not re-
quired to establish objective foreseeability of bodily harm 
or death.  Rather, the section seems to create a strict li-
ability offence akin to a provincial offence, allowing only 
for a due diligence type defence.

Second, section 263 criminalizes only the failure to pre-

As we come close to the end of the term and a summer’s 
worth of cottage nights, ‘docktails’ and bonfires, the 
memories of a winter’s worth of ice fishing are quickly 
fading.  The passage of yet another season may have 
lulled you into a sense of complacency respecting your 
legal duty to safeguard your hole.  Think again.  Section 
263 of the Criminal Code creates a legal duty on any one 
who creates some form of hole, be it in the ground or in 
the ice, to guard it properly or risk conviction for man-
slaughter if someone dies in your hole.  This includes the 
moat to the sand castle you build at the beach, and the 
firepit that needs digging out.  Before you put away your 
shovels, buckets and beach towels while groaning that 

CRIMINAL LAW
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YASC EVENT PHOTOS

Sopinka Cup Winners: University of Saskatchewan
Zachary Carter, Anita Yuk, Ashley Smith, Sarah Loewen, Brady Knight. 

Wine & Cheese with the Bench Toronto Calgary Trivia Challenge Champs: Dentons
Simon Kupi, Michael Bokhaut, Elliott Windfield, Jordan Jenkins

Halifax Pub Night 

North of Bloor Pub Night Toronto Pub Night

vent a person from falling in “by 
accident”. The result of this lan-
guage could be significant.  Con-
sider two scenarios.  In the first, 
you have been at your ice hole 
drinking whisky2 and purport-
ing to catch fish; you pop away 
for a moment to respond to na-
ture’s call, leaving your ice hole 
unattended and unmarked. Two 
mid-level associates vying for part-
ner happen by, and one pushes 
the other into your unmarked 
hole, causing the would-be ri-
val to drown.  The shove was an 
intentional act, and therefore 
not “by accident”, but adequate 
warning and guarding may have 
prevented the associate’s death.  
Nonetheless, no liability will 
arise under s. 263. In the sec-
ond scenario, you again leave 
your ice hole unattended, but 
marked with a flag and a rope 
railing. The same two associ-
ates walk by, and one “trips” and 
falls. The rope does nothing to 
stop his trajectory, he tumbles 
down the hole and regrettably 
drowns.  In the second scenar-
io, you could be found guilty of 
manslaughter, although you did 
more to protect your ice hole 
than you did in the first.

While we aren’t ice fishing ex-
perts (although we wouldn’t turn 
our noses up at some fresh fish 
cakes), we understand that ice 
fishing holes are typically pretty 
small, and unlikely to fit a stan-
dard-sized associate.  But out of 
an abundance of caution, you 
should always mark and protect 
your ice hole.  Other holes are 
more risky, particularly those 
that fill with water. So as you 
head to the beach this summer, 
consider adding a Criminal Code 
to your bag, or at the very least, 
one of our business cards. 

Notes

1. See R. v. Aldergrove Competition Motorcycle Associa-

tion and Levy (1982), 69 C.C.C. (2d) 183 (B.C. Co. Ct.) (“R. 

v. Aldergrove”); aff’d 5 C.C.C. (3d) 114 (B.C.C.A.).  

2. Contrary to the Liquor Licence Act, by the way. 

Again, this may be why we don’t get invited to 

many parties.
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Presidential MSH Corporation v. Marr 
Foster & Co. LLP: Knowledge of a 
Loss May Not Be Enough to Have 
Discovered a Claim
Written by Anna Tombs, McMillan LLP 

CASE COMMENT

In Presidential MSH Corporation v. Marr Foster & Co. LLP1, 
the Ontario Court of Appeal held that, for the purposes 
of a limitations period analysis, knowledge of a loss does 
not necessarily mark the commencement of a limitation 
period. In certain cases, absent express knowledge that 
a proceeding would be an appropriate means to seek 
a remedy, notwithstanding a litigant’s awareness of dam-
ages suffered, a claim may remain “undiscovered”. 

Background and Motion Decision: 
In Presidential, the respondent accountants filed the appellant’s corporate 
tax returns late. As a result, the Canada Revenue Agency (“CRA”) denied the 
appellant tax credits that would have been available had the returns been 
filed on time. The appellant suffered damages of approximately $550,000 in 
unpaid taxes, interest and penalties.2

The appellant received the CRA’s Notices of Assessment on April 12, 2010 and, 
upon the advice of the respondents, hired a tax lawyer to respond to the CRA. When 
the tax lawyer was retained, neither the tax lawyer nor the respondents advised the 
appellant of a possible professional negligence claim against the respondents.3

The tax lawyer filed a Notice of Ob-
jection to the CRA assessments, as 
well as an application for discretion-
ary relief. On May 16, 2011, CRA re-
sponded to the Notice of Objection 
advising that it intended to confirm 
the assessments.4

On August 1, 2012, the appellant 
commenced a professional negligence 
claim against the respondents. The 
statement of claim was issued more 
than two years after the CRA’s initial de-
nial, but within two years of the CRA’s 
confirmation of the assessments.5

The respondents were successful on 
a summary judgment motion against 
the appellant. The motion judge’s deci-
sion turned on an interpretation of the 
“discoverability” provision in section 
5 (1) of the Limitations Act6 and, in 
particular, an analysis regarding the 
timing of when appellant first knew 
that a proceeding against the respon-
dents would be appropriate.7

Section 5 (1) provides in its relevant 
part that:

Discovery
5 (1) A claim is discovered on the 
earlier of,
   (a) the day on which the person 
with the claim first knew,
…
(iv) that, having regard to the nature 
of the injury, loss or damage, a pro-
ceeding would be an appropriate 
means to seek to remedy it …. 8 

In determining that the appellant’s 
claim was statute barred, the motion 
judge held that the appellant’s claim 
would have been appropriate while 
the CRA appeal was ongoing. The CRA 
appeal would not have fully eliminated 
the appellant’s claim against the re-
spondents as, regardless of the CRA’s 
decision, the appellant would have had 
a claim against the respondents for 
the costs of retaining the tax lawyer.9  

Appeal:
On appeal, the Court of Appeal al-
lowed the appellant’s appeal and 
held that the motion judge had erred 
in equating knowledge that the de-
fendants had caused a loss with a 
conclusion that a proceeding would 
be an appropriate means to seek a 
remedy for the loss.10
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The Court explained that the lim-
itation period did not commence 
while the respondents were engaged 
in trying to ameliorate the damages 
caused by the late filing. As of April 
2010, the respondents remained 
involved in the appeal to CRA and, 
during this time, the appellant would 
not have known that a claim against 
the respondents was appropriate.11

The fact that the appellant would 
have been unable to recover the fees 
it paid to the tax lawyer, except by 
commencing a proceeding, was in-
consequential to the limitation period 
analysis. The determination of wheth-
er a proceeding is “appropriate” under 
section 5(1)(a)(iv) of the Limitations Act 
turns on whether the claim is discov-
erable, not whether the full extent of 
damages are discoverable.12 

The Court further held that, as the 
CRA appeal process had the poten-
tial to eliminate the appellant’s loss, 
it was not appropriate to commence 
a proceeding prior to the conclusion 
of that process.13

Takeaways:
Although the impact of Presiden-

tial is yet to be seen, counsel and 
litigants should note that, within the 
context of a professional negligence 
claim, knowledge of a loss will not 
necessarily result in a claim being dis-
covered for the purposes of a limita-
tions period analysis. Counsel should 
be aware that a professional’s contin-
ued involvement in a matter may act 
to prevent the commencement of a 
limitation period. 

Notes

1. Presidential MSH Corporation v. Marr Foster & Co. LLP, 

2017 ONCA 335 [Presidential].

2. Ibid at para. 2.

3. Ibid at para. 4.

4. Ibid at para 6.

5. Ibid at para 8.

6. Limitations Act, 2002, S.O. 2002, c. 24, Sched. B, s. 5(1).

7. Presidential at para 10.

8. Limitations Act, 2002, S.O. 2002, c. 24, Sched. B, s. 5(1)(a)(iv).

9. Presidential at para 14.

10. Ibid at para 49.

11. Ibid at paras 50–52.

12. Ibid at para 52.

13. Ibid at para 53.

 

It ’s not too late to Donate Your Rate™. 
Go to www.advocates.ca

The 2017 TAS Gives Back campaign to raise funds for Indigenous Law School 
Scholarships continues until June 14, 2017 and we just got a huge boost from 
Bogoroch & Associates, who generously donated $16,000 to TAS Gives Back.  
Richard has asked us to put out a challenge to all personal injury firms to 
Donate Their Rates! The more we raise, the more scholarships we create for 
Indigenous Law School Students from coast to coast to coast.

BOGOROCH
&  A S S O C I A T E S  L L P
                                L A W Y E R S 

End of Term Dinner 2017
Join 1,400 of your fellow members and be part of Canada’s Largest Gathering 

of Advocates. Hear from renowned actor of stage and screen, Colm Feore 
who will present an exclusive keynote

“Three Acts. One Take. An Actor’s Thoughts on Advocacy with Colm Feore”

To register visit www.advocates.ca

http://www.advocates.ca/TAS/Community_Events/Get_Involved_Taggedlist_Content/Indigenous_Legal_Education.aspx
http://www.advocates.ca/TAS/Events/Event_Display.aspx?EventKey=EOT2017
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Interview with Lulama M. Kotze
Associate, Nelson Law, Kingston
By Gavin Cosgrove, Bergeron Clifford LLP

Q: Which do you prefer—litigator or advocate?
A: I prefer the term litigator, except when I represent child 
clients in which case I feel more like an advocate. 

1.

2.

5.

6.

8.

11.

12. 13. 15.

14.

9. 10.

7.

3.

4.

Q: How would your 
colleagues describe you?
A: Fair and Reasonable. 

Who or what is the 
greatest love of 
your life? 
My daughter. 

Q: What unique 
knowledge have you 
gleaned in your practice 
that you can share with 
other advocates?
A: Not to take things 
personally and to extend 
courtesies that you would 
want other lawyers to 
extend to you. 

Q: Why did you become a lawyer? 
A: It sounds cliché but I decided when I was 10 years old that I wanted to become a lawyer to “help people”.

What do you like most about the practice of law? 
That every case is unique.

What is your year of call? 
2009 

Which living 
lawyer do you 
most admire?
Louise Arbour. 

What is your greatest fear 
in practice?
That justice will not be 
achieved for my clients. 

What is your greatest 
extravagance in your 
everyday life?
Frozen yogurt. 

What is the latest non-legal book you’ve read?
Three Little Words by Ashley Rhodes-Courter.

What would you 
consider your greatest 
achievement?
Completing law school and 
articling with an infant. 

What 
is your 
favourite 
drink?
Prosecco. 

If you weren’t a lawyer, what would you be?
A teacher or a social worker.

From whom have you 
learned the most about 
the practice of law?
My articling principal and 
mentor Bruce Nelson. 

INTERVIEW
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Editor: David Campbell, Rogers Partners LLP | Email: David.Campbell@rogerspartners.com
Assistant Editor: Emily Pinckard, Ross Barristers | Email: EPinckard@rossbarristers.com

UPCOMING YASC EVENTS

Your Profession, 
Your Future: The 
Future of Media 

and the Law

June 5, 2017 

End of 
Term Dinner 

2017

June 15, 2017

Edmonton 
Young 

Advocates’ Pub 
Night

 June 22, 2017 

London 
Mentoring 

Dinner 
2017

June 26, 2017 

Student 
Big 

Mingle 

August 16, 2017

Your Profession, Your Future 
The Future of Media and the Law

Monday, June 5, 2017 | 5:30 pm - 7:30 pm
2700 - 250 Yonge Street, Toronto

What is the best strategy for dealing with the media 
in high profile cases? What substantive areas of law 
are emerging as the media world proliferates? How 

should lawyers be using media from a business 
perspective? Join us at this moderated panel 

discussion followed by a break-out group discussion 
on the intersection between media and the law.

This program is eligible for up to 1.5 Substantive Hour. 

TAS Members: Complimentary
Non-Members: $25 (plus HST)

To register or learn more visit www.advocates.ca

http://www.advocates.ca/TAS/Events/Event_Display.aspx?EventKey=YPYF17
http://www.advocates.ca/TAS/Events/Event_Display.aspx?EventKey=YPYF17
http://www.advocates.ca/TAS/Events/Event_Display.aspx?EventKey=EOT2017
http://www.advocates.ca/TAS/Events/Event_Display.aspx?EventKey=PUBEJUN17
http://www.advocates.ca/TAS/Events/Event_Display.aspx?EventKey=MDLJUN17
http://www.advocates.ca
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