The Advocates’ Society

La Société des plaideurs

May 17, 2023
VIA EMAIL

Ms. Goldie Ghamari, M.P.P., Chair
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Dear Ms. Ghamari and members of the Standing Committee on Justice Policy:
RE: Bill 102, Strengthening Safety and Modernizing Justice Act, 2023

The Advocates’ Society writes to express our concerns regarding the impact of proposed amendments in
Bill 102, the Strengthening Safety and Modernizing Justice Act, 2023, on judicial independence in Ontario.

Established in 1963, The Advocates' Society is a not-for-profit organization representing approximately
5,500 diverse lawyers and students across the country, including approximately 4,500 in Ontario—unified
in their calling as advocates. As the leading national association of litigation counsel in Canada, The
Advocates’ Society and its members are dedicated to promoting a fair and accessible system of justice,
excellence in advocacy, and a strong, independent, and courageous bar. A core part of our mission is to
provide policymakers with the views of legal advocates on matters that affect access to justice, the
administration of justice, the independence of the bar and the judiciary, the practice of law by advocates,
and equity, diversity, inclusion, and reconciliation with Indigenous peoples in the justice system and legal
profession.

As courtroom advocates, members of The Advocates’ Society believe that a strong, vibrant, and
independent judiciary is fundamental to our Canadian justice system and essential to upholding our
country’s democratic values and the rule of law. The Advocates' Society has published a statement on
judicial independence, entitled Judicial Independence: Defending an Honoured Principle in a New Age; you
may find the statement helpful to the Standing Committee’s consideration of our comments on Bill 102.

l. Overview

The Advocates’ Society is concerned about amendments proposed in Schedules 3 and 5 to Bill 102 that
direct Ontario’s provincially-appointed judiciary to undertake education on specific topics and require
court leadership to report to the executive and legislative branches of government regarding the
education that judicial officers have received on these topics. These proposed amendments undermine
judicial independence and risk compromising public confidence in the judiciary. As such, The Advocates’
Society recommends these amendments be removed from Bill 102. In the alternative, we suggest that
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particular proposed provisions be framed in a non-mandatory manner, in line with equivalent federal
legislation.

Il. The Proposed Amendments

Schedule 3 to Bill 102 proposes to amend the Courts of Justice Act! to change the qualifications for
appointment as a judge of the Ontario Court of Justice. The new proposed criterion is that “The person
undertakes to participate in such courses as may be designated for newly appointed judges by the Chief
Justice of the Ontario Court of Justice under subsection 51.10.1 (3).”2

Schedule 3 to Bill 102 proposes further amendments to the Courts of Justice Act to operationalize this new
requirement for eligibility for appointment as a provincial judge. Bill 102 will add a new section to the
Courts of Justice Act to provide the Chief Justice of the Ontario Court of Justice with the power to establish
and designate courses on specific topics for newly appointed judges and for the continuing education of
judges on the Court:

Establishment of courses
51.10.1 (1) The Chief Justice of the Ontario Court of Justice may establish courses for newly appointed
judges and for the continuing education of judges, which may include courses respecting,

(a) sexual assault law;

(b) intimate partner violence;

(c) coercive control in intimate partner and family relationships; and

(d) social context, which includes systemic racism and systemic discrimination.

Courses re sexual assault and intimate partner violence, consultation

(2) The Chief Justice may, in establishing courses respecting matters mentioned in clauses (1) (a) to (d),
consult with such persons, groups and organizations as the Chief Justice considers appropriate, which may
include survivors of sexual assault, survivors of intimate partner violence and persons, groups and
organizations that support these survivors, including Indigenous leaders and representatives of Indigenous
communities.

Designated courses
(3) The Chief Justice may designate courses, including courses established under subsection (1), for newly
appointed judges. [...] 3

The amendments will further require the Chief Justice to submit an annual report to the Attorney General
providing information about the courses established on these topics, and the Attorney General is required
to table the report before the Legislative Assembly:

Report
51.10.1[...] (4) Nolaterthan February 28 in each year, the Chief Justice shall submit to the Attorney General
a report setting out the following information:
1. The title, duration and dates of each course established by the Chief Justice respecting matters
mentioned in clauses (1) (a) to (d) that was offered to judges during the previous calendar year.
2. A description of the topics covered in each course.
3. The number of judges who attended each course.

1R.S.0. 1990, c. C.43.
2 Bill 102, Schedule 3, Clause 2, amending s. 42(2) of the Courts of Justice Act.
3 Bill 102, Schedule 3, Clause 3, adding new s. 51.10.1 to the Courts of Justice Act.



Tabling of report

(5) The Attorney General shall cause a copy of a report submitted under subsection (4) to be tabled in the
Legislative Assembly on any of the first 10 days on which that House is sitting after the Attorney General
receives the report.*

Schedule 5 to Bill 102 proposes analogous amendments to the Justices of the Peace Act,® altering the
qualifications for appointment of justices of the peace in similar fashion;® providing the Associate Chief
Justice Co-ordinator of Justices of the Peace with the power to establish education courses for new and
other justices of the peace on the specific topics listed above;” and requiring the Associate Chief Justice
Co-ordinator of Justices of the Peace to annually report information about the courses established and
the number of judges who attended them to the Attorney General, who will place the report before the
Legislative Assembly.®

While the goal of the proposed amendments is laudable, The Advocates’ Society is concerned that these
legislative provisions — which effectively direct the judiciary to undertake education on specific topics —
will negatively impact the independence of Ontario’s provincial judiciary. The preservation of public
confidence in the impartial and independent administration of justice is a core element of the justice
system.

1. The Importance of Judicial Education, and Its Relationship to Judicial Independence

Judicial education is critical to maintaining and improving judicial competence, and by extension, the
quality of justice in Canada. Judges must be educated about changes in the law and society on an ongoing
basis. The Advocates’ Society unquestionably endorses a robust approach to judicial education and
training on a wide variety of issues, including sexual assault law, family violence, coercive control in
intimate partner and family relationships, and social context issues, including systemic racism and
discrimination.

Judicial independence is a cornerstone of the Canadian justice system and ensures that judges can make
their decisions free from external influences or interference. To preserve judicial independence, it is
essential that the continuing education of judicial officers be in the hands of those who will safeguard that
independence.

In order to maintain the independence of the judiciary, judicial education must remain under the control
and supervision of the judiciary and free from outside influence. The duty of a judge is to administer justice
according to the law, without fear or favour, and without regard to the wishes or policy of the executive
or legislative branches of government. As observed by the Canadian Judicial Council,

Judicial independence is a fundamental principle of our justice system. It stipulates that judges must make
decisions with integrity and impartiality, free from the pressure of external influences. Training sessions

4 Bill 102, Schedule 3, Clause 3, adding new s. 51.10.1 to the Courts of Justice Act.
5R.S.0.1990, c. J.4.

6Bill 102, Schedule 5, Clause 1, adding new s. 2(1.4) to the Justices of the Peace Act.

7 Bill 102, Schedule 5, Clause 2, adding new ss. 14(4)-(6) to the Justices of the Peace Act.
8 Bill 102, Schedule 5, Clause 2, adding new ss. 14(7)-(8) to the Justices of the Peace Act.



provided to judges must therefore serve the interests of justice alone and not that of external forces,
governmental or otherwise.®

V. The Advocates’ Society’s Concerns and Recommendations

In light of these fundamental principles, legislative requirements for legal education and training of the
judiciary in specific areas are of concern and should be resisted. The Advocates’ Society is concerned that
efforts by legislatures to dictate what judges are taught as part of mandatory judicial education risk
interfering with the perception of judicial neutrality. The independence of the judiciary is too important a
principle to allow it to be undermined or diminished in any sense, no matter how laudable the objectives
of the legislation might be.

These concerns are exacerbated by the proposed requirements for the Chief Justice of the Ontario Court
of Justice and the Associate Chief Justice Co-ordinator of Justices of the Peace to submit annual reports
to the Attorney General regarding the content and particulars of the courses established on specific topics,
which reports will be tabled in the Legislative Assembly.'° The cumulative effect of this legislative scheme
is the potential to politicize both judicial education and the judiciary, as well as erode judicial
independence. Accordingly, judicial education should remain under the control and supervision of the
judiciary and free from outside influence.

The Advocates’ Society strongly recommends that the new proposed sections 51.10.1(4) and (5) of the
Courts of Justice Act and sections 14(7) and (8) of the Justices of the Peace Act be removed from Bill 102.
In the alternative, we recommend that the requirements that the Chief Justice and the Associate Chief
Justice Co-ordinator of Justices of the Peace “shall” submit this report to the Attorney General be
amended to “should” submit this report, in accordance with the equivalent provisions in the federal
Judges Act.*

9 Canadian Judicial Council, Basic Principles Supporting the Training of Judges. To that end, the Canadian Judicial
Council has signed a Memorandum of Understanding with the federal Minister of Justice on judicial education, which
“affirms, in keeping with the requirements of judicial independence, that the education that judges receive following
their appointment to the bench must be controlled by the judiciary itself, free from outside influence or
interference” (Department of Justice, “Backgrounder: Memoranda of Understanding between the Canadian Judicial
Council and the Government of Canada”, April 28, 2022.)
10 proposed ss. 51.10.1(4)-(5) of the Courts of Justice Act and proposed ss. 14(7)-(8) of the Justices of the Peace Act.
11 See Judges Act, R.S.C. 1985, c. J-1, s. 62.1 (emphasis added):
Report — seminars
62.1 (1) Within 60 days after the end of each calendar year, the Council should submit to the Minister a
report on the seminars referred to in paragraph 60(2)(b) on matters related to sexual assault law and social
context, which includes systemic racism and systemic discrimination, that were offered in the preceding
calendar year. The report should include the following information:
(a) the title and a description of the content of each seminar, its duration and the dates on which
it was offered; and
(b) the number of judges who attended each seminar.
Tabling of report
(2) The Minister shall cause a copy of any report received to be tabled in each House of Parliament on any
of the first 10 days on which that House is sitting after the Minister receives the report.
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V. Practical Considerations

The Advocates’ Society observes that even if implemented in their current forms, Schedules 3 and 5 to Bill
102 would provide little to no additional benefit to Ontarians.

The Courts of Justice Act already requires the Chief Justice of the Ontario Court of Justice to establish a
plan for the continuing education of provincial judges and to make it available to the public; the legislated
goals of the plan include maintaining and developing judges’ professional competence and social
awareness.'?

The Ontario Court of Justice’s current Continuing Education Plan for 2020-2023 sets out the robust judicial
education and training available to new and sitting judges of the Court, including core programming
provided by the Court’s Education Secretariat (a joint committee of the Ontario Court of Justice and the
Association of Ontario Judges), as well as education and resources provided by the Canadian Association
of Provincial Court Judges and the National Judicial Institute. In particular, newly appointed judges are
required to attend specific, intensive education programming, as well as to shadow senior judges for
several weeks prior to swearing-in. Newly appointed judges also benefit from a formal mentoring
program.’® The Ontario Court of Justice’s current Continuing Education Plan for 2020-2023 highlights that

social context education is now seamlessly integrated into most of the programs presented by the
Education Secretariat and the Ontario Court of Justice. Social context issues related to equity, diversity, and
inclusion are now addressed in most of our programming including topics such as cultural competence,
awareness of unconscious bias, domestic violence, sexual assault law, anti-black and indigenous
discrimination and racism and the experience of vulnerable populations that are overrepresented in the
criminal justice system.*

The Justices of the Peace Act also already requires the Associate Chief Justice Co-ordinator of Justices of
the Peace to establish a plan for the continuing education of justices of the peace.® The current plan
states that “The Education Plan for the justices of the peace of the Ontario Court of Justice (OCJ)
encompasses both initial education and mentoring of newly appointed justices of the peace, as well as
continuing education programs for all justices of the peace.”*® One of the principles underlying the Justice
of the Peace Education Plan is as follows:

5. Education encompasses a broad variety of topics, including education on legal and jurisdictional issues,
an understanding of the role of a judicial officer, ethical issues impacting on judicial conduct, the
development of specific skills necessary to perform the functions of a justice of the peace, and the
development of an awareness of social and cultural context in which social issues and challenges may arise
and manifest themselves in judicial proceedings.’

The Advisory Committee on Education (a joint committee of justices of the peace appointed by the Court
and the Association of Justices of the Peace of Ontario) coordinates the planning and presentation of

12 Courts of Justice Act, ss. 51.10(1)-(3).

13 Ontario Court of Justice, Continuing Education Plan 2020-2023.

14 Ontario Court of Justice, Continuing Education Plan 2020-2023, at p. 2.

15 Justices of the Peace Act, s. 14(1).

16 Ontario Court of Justice, Justice of the Peace Education Plan (2018), at p. 1.
17 Ontario Court of Justice, Justice of the Peace Education Plan (2018), at p. 3.
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education programs. In particular, newly appointed justices of the peace are provided with nine weeks of
intensive workshops and formal mentorship.*®

VI. Conclusion

While the goals of the amendments proposed in Schedules 3 and 5 to Bill 102 are undoubtedly admirable,
The Advocates’ Society believes the bill will negatively impact judicial independence in Ontario, while
offering little practical benefit to Ontarians. The Advocates’ Society submits that judicial independence is
better preserved and enhanced when responsibility for judicial education remains with the judiciary and
strongly recommends that these proposed amendments be removed from Bill 102, or alternatively that
the language used in the equivalent provisions in section 62.1 (1) the federal Judges Act be adopted.

Thank you for the opportunity to make these submissions. We would be pleased to answer any questions
you may have.

Yours sincerely,

D Wi~

Peter W. Kryworuk
President

Attachments:
1. The Advocates’ Society, Judicial Independence: Defending an Honoured Principle in a New Age
(April 2020)

CC: The Honourable Michael S. Kerzner, M.P.P., Solicitor General of Ontario
The Honourable Doug Downey, M.P.P., Attorney General of Ontario
Vicki White, Chief Executive Officer, The Advocates’ Society

18 Ontario Court of Justice, Justice of the Peace Education Plan (2018), at pp. 4-6.
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“Judicial independence” is a phrase we often use, but
seldom stop to think about. This thoughtful statement
asks us to consider what judicial independence
means - not just to the judiciary, or the bar, but to
all Canadians. It is Canadians who benefit from a
strong and independent judiciary. And ultimately,
it is Canadians who have the power to strengthen
and protect it. Here, The Advocates’ Society gives
them some of the tools they need to do so.

- The Right Honourable Richard Wagner, P.C.
Chief Justice of Canada



Foreword

Strong, independent institutions are crucial to a robust de-
mocracy. Canadian democracy is built on the foundation
of an accountable government where the apparatus and
powers of the state are divided. In Canada, the legislature
enacts laws, the executive administers laws, and the ju-
diciary interprets and applies laws. The judiciary must
be independent from the other branches of government
to perform its critical function. This fundamental separa-
tion of powers serves all citizens, not just those who seek
justice before the courts. Knowing laws will be fairly and
impartially applied provides citizens with the security of
an honest and orderly system of government.

An essential part of The Advocates” Society’s mission is
to safeguard and promote judicial independence in Cana-
da. As officers of the court, members of the independent
private bar! have a special obligation to speak publicly
in support of the proper administration of justice and in
defence of the independence of the judiciary. Judges are
limited in the ways they can advocate for judicial inde-
pendence. The bar has a central role to play in ensuring
that the public understands the truth at the core of judicial
independence: that independence is not for the benefit of
the judge, but for the benefit of the judged.?

Judicial independence ensures that judges can act as neu-
tral referees, applying the law without influence from the
government of the day, religious institutions, corporations,
or other powerful forces. It ensures that cases are decided
on their merits regardless of the identity, status, or influence
of the people or organizations before the court. The right
to have disputes decided by an independent judiciary has
been enshrined in Canada’s Constitution as a right enjoyed
by every Canadian. It is also important that judges be seen to
be independent, so that the public can have confidence that
cases are decided without improper influences.

As a judge, my duty was to apply
the law and call the case the way |
saw it ... Sometimes a judge must
make unpopular decisions that
may go against her deepest pref-
erences. That is why judges enjoy
judicial independence.?

- Beverley McLachlin

An independent judiciary strengthens the rule of law
and contributes to the legitimacy of our system of govern-
ment. The rule of law and the right to equal protection of
the law are values that are as critical to a democracy as free
and fair elections.

Like other foundational elements of democracy, judi-
cial independence is vulnerable to threats. Its protection
requires constant vigilance. Society, and the legal commu-
nity in particular, must guard against what may appear to
be even small incursions into this principle. If we fail to
respond to these incursions with sufficient vigour, there
is a real danger that the collective commitment to judicial
independence will wane.

The price of liberty is eternal vigilance.*

Historically, concerns about judicial independence fo-
cused on the possible influence of the King or Queen on
the outcomes of court cases. Over time, the potential for
the executive (royal and, later, elected) to use its author-
ity to pressure judges in deciding cases has come to be
restrained by law, convention, the Constitution, and the
shared expectations of all Canadians. Today, judicial inde-
pendence may also be challenged by actions outside the
formal power of the executive or the legislature.

The Advocates’” Society has noted with concern that the
need for its voice on issues of judicial independence is aris-
ing with greater frequency. This is likely related to increased
public interest in the courts and their decisions. Scrutiny is
to be encouraged: in a free and democratic society, it is de-
sirable that judicial decisions be the subject of robust public
debate. On occasion, however, public debate exceeds appro-
priate bounds and threatens judicial independence. On such
occasions, The Advocates’ Society feels obliged to defend the
principle of judicial independence and restore balance to the
public debate. Respect for judicial independence and public
confidence in the judiciary are mutually reinforcing. When
public confidence is eroded, it becomes easier for those with
formal power to weaken judicial independence.

The Advocates” Society therefore believes that a com-
mon public understanding of judicial independence -
what it is and why it matters — is more important now than
ever. Ultimately, it is the public who can best safeguard
the essential elements of democracy, including an inde-
pendent judiciary. The independent private bar must en-
sure that public officials, journalists, and citizens who care
for the progress and values of our country understand the
stakes in any contest for judicial independence. That is our
purpose in publishing this statement.
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Part I: Why Judicial Independence Matters in Canada

Judicial independence matters because it ensures that judges can make their decisions free from external influences or interference, and
that the public maintains confidence in the administration of justice.

An independent judiciary is the cornerstone of the Canadian justice system.

People, companies, and governments come before the courts to resolve disputes with one another. Judges decide the outcome of many
types of disputes, which can mean, for example, convicting someone of a crime, ordering one person to pay another a sum of money,
or deciding who will have custody of children after a divorce. Judges must make these decisions by deciding what happened (i.e. the
facts) based on the evidence presented to them. Judges then apply the law to those facts. Judges should not be externally pressured or
improperly influenced by any other considerations in their decision-making. In most cases, one side will be adversely affected by the
judge’s decision. It is therefore essential that all parties receive a fair hearing by an independent and impartial judge so that they respect
the court’s decision, or contest it only by way of further appeal to the courts.

Judicial independence must be distinguished from the concept of judicial impartiality. Impartiality reflects the need for decision-mak-
ers to be free from any incentive or predisposition towards one party in preference to the other. Independence is a broader concept,
which encompasses impartiality. It requires that the judiciary be organized and supported in a way that precludes any outside influences
— particularly from other parts of government — from interfering with impartial decision-making. In a truly independent system, judges
will be secure in the knowledge that the decisions they make will have no effect on their personal safety, their economic security, or the
institutional and economic viability of the judiciary.

In addition to actually being independent, it is important for judges to also appear independent. Justice must not only be done, it must
also be seen to be done. This is the rationale for the open court principle: conducting court proceedings in public invites public scrutiny
and inspires public confidence in the justice system and the rule of law.

Judicial independence is one of the most important aspects of a democratic legal system. The Canadian Judicial Council (CJC)*
has stated that:

An independent judiciary is the right of every Canadian. A judge must be and be seen to be free to decide honestly
and impartially on the basis of the law and the evidence, without external pressure or influence and without fear of
interference from anyone. ... [JJudges have the duty to uphold and defend judicial independence, not as a privilege
of judicial office but as the constitutionally guaranteed right of everyone to have their disputes heard and decided by
impartial judges.®

Canada’s Constitution guarantees judicial independence, and there are safeguards in place to preserve the independence of judges.
These protections are “not created for the benefit of the judges, but for the benefit of the judged”.” The Supreme Court of Canada has
recognized that Canadians are the beneficiaries of an independent judiciary: “Litigants who engage our judicial system should be in no
doubt that they are before a judge who is demonstrably independent and is motivated only by a search for a just and principled result.”®

The primary goals of judicial independence are:

e to enable judges to render decisions in accordance with the law and the facts, without concern for the consequences to
themselves, which assures the public that their cases will be decided, their laws interpreted, and their constitution applied
without fear or favour;’

e to sustain public confidence that justice will be done in individual cases and that an individual’s case is not pre-determined
because of political, economic, or social pressures;'* and

e to ensure government power is exercised within the bounds of the law (i.e. maintain the rule of law)."
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Part ll: The Origins of Judicial Independence in Canada

In Canada, the constitutional separation of powers means the executive, the legislative, and the judicial branches of government perform
their functions separately. The constitutional division of powers allocates power between the federal and provincial governments; both
levels of government have the power to establish and administer Canadian courts.

Judicial independence is guaranteed by the Constitution, unwritten constitutional principles, and federal and provincial laws. The
main components of judicial independence are the security of tenure, financial security, and administrative independence of judges.

The Supreme Court of Canada has held that judicial independence is “the lifeblood of constitutionalism in democratic societies.”*? Ju-
dicial independence is not an end in itself, but a means to safeguard our constitutional order and maintain public confidence in the
administration of justice.’®* To understand the sources and scope of judicial independence in Canada, we first need to understand our
constitutional order, and its impact on how Canadian courts are organized and administered.

1. Canada'’s Constitutional Order

The Constitution is the supreme law of Canada and establishes the structure of Canada’s government.'* Although the Constitution is
technically a collection of different documents,'® two are central to Canada’s constitutional order. Both contain important protections of
judicial independence:

e Canada was established by the adoption of the Constitution Act, 1867.'° Sections 96 to 101 of the Constitution Act, 1867,
establish the judiciary.

¢ In 1982, Canada adopted the Canadian Charter of Rights and Freedoms as part of the Constitution Act, 1982.7 The Charter guarantees
the rights of all persons accused of a crime to a fair trial “by an independent and impartial tribunal”.

The unwritten constitutional principle of separation of powers between different parts of the government plays an important role in
shaping our understanding of judicial independence.'® The separation of powers means that the executive branch, the legislative branch,
and the judicial branch each perform separate, although not necessarily unrelated, functions.”

* Executive Branch: Although the Queen is the head of Canada’s executive branch, it is an unwritten constitutional principle that
executive authority is exercised by the Prime Minister and their Cabinet. The role of the executive branch is to run the govern-
ment and administer the laws passed by the legislature. Among other things, the executive ensures that programs and services
are provided to ordinary Canadians. The executive is accountable to Parliament for the operation of the government and its
departments, through the convention of responsible government.

* Legislative Branch: Parliament is the legislative branch of government. It creates and passes laws. Because the legislature is
elected, and the executive is not, the convention of responsible government requires mechanisms to ensure that the executive is
democratically accountable. The most important of these is the confidence convention, which specifies that the executive must,
at all times, maintain the confidence of the House of Commons.

* Judicial Branch: The judiciary interprets and applies the laws of Canada, including the Constitution. When a law or executive
action is challenged in court, the judiciary has the power and duty to decide whether the law or action is consistent with the
Constitution and, if not, to provide an appropriate remedy.

The Constitution also sets out how Canada, as a federation, allocates power between the federal and provincial governments. Because
both levels of government can make laws, the Constitution creates a “division of powers”, whereby a government can only legislate
within those areas where it has authority. The courts can declare a law unconstitutional if it was enacted by a level of government that
did not have the power to enact it.

Canada’s Constitution authorizes the federal and provincial governments to establish four types of courts: (i) the provincial courts; (ii) the su-
perior and appellate courts of the provinces and territories; (iii) the federal courts (the Federal Court, the Federal Court of Appeal, the Tax Court
of Canada, and the Courts Martial); and (iv) the Supreme Court of Canada. The power to establish these courts and appoint judges to them is
set out in the Constitution, and is divided between the federal and provincial governments in a manner that reflects Canada’s federal structure:

* Section 92(14) of the Constitution Act, 1867, gives the provinces exclusive jurisdiction over “[t]he Administration of Justice in the

Province, including the Constitution, Maintenance, and Organization of Provincial Courts, both of Civil and of Criminal Jurisdic-
tion, and including Procedure in Civil Matters in those Courts.” Under the authority of this provision, the provinces establish both

Judicial Independence: Defending an Honoured Principle in a New Age | Page 6



the superior and appellate courts of the provinces and other provincial courts,* like the Ontario Court of Justice and the Cour du
Québec. It is important to note that although s. 92(14) allocates the authority to establish the superior courts to the provincial legis-
latures, the judges of the superior courts across Canada are appointed by the federal government. The judges of provincial courts
such as the Ontario Court of Justice or the Cour du Québec are appointed by the respective provincial governments.

* Section 101 of the Constitution Act, 1867, gives the federal government the authority to establish a “General Court of Appeal for
Canada, and ... any additional Courts for the better Administration of the Laws of Canada.” Parliament established the Supreme
Court of Canada in 1875, which became the final court of appeal for Canada in 1949 after appeals to the U.K. Privy Council were
abolished.” The Supreme Court has found that the essential features of the Court, which are reflected in the Supreme Court Act,?
are protected from change except through constitutional amendment.?® Parliament has also established the Federal Courts, the
Tax Court of Canada, and the Courts Martial.

2. Sources of Judicial Independence

Judicial independence is guaranteed in Canada by the written Constitution, unwritten constitutional principles,® and by federal and provincial

statutes.? Judicial independence is therefore robustly protected in Canada, but it does not have a uniform meaning across the country.’ In the

following sections, we set out the sources of judicial independence, and then discuss how those sources have been interpreted and applied.
The Constitution Act, 1867, contains three key sections that lay the foundation for an independent judiciary.®

* Section 96 of the Constitution Act, 1867, gives the federal government the authority to appoint judges to provincial superior
courts.” The courts have interpreted s. 96 as a guarantee of judicial independence. Superior courts have “inherent” jurisdiction
that cannot be removed by the federal or provincial legislatures.*® This prevents governments from establishing a parallel court
system where the principles of judicial independence do not apply.

* Section 99(1) provides that “the Judges of the Superior Courts shall hold office during good behaviour, but shall be removable by the
Governor General on Address of the Senate and House of Commons.”* This provision has been interpreted to give judges “security
of tenure,” which means that judges cannot be removed from office without cause, and even then, only by a vote in Parliament.

* Section 100 stipulates that the “salaries, allowances, and pensions” of judges shall be determined and provided by Parliament.*
The topic of judicial compensation is explored below. Courts have circumscribed Parliament’s authority to establish salaries to
require salaries that are sufficiently high to attract outstanding candidates and insulate them from corruption.®

While these sections of the Constitution may appear ordinary, their crucial importance cannot be overstated. Courts have interpreted them to
mean that no government actors, interest groups, individuals, or even other judges may interfere with the independent and impartial manner
in which a judge makes their ruling. They also ensure that judges can render decisions without fear of reprisals from the government.

By their terms, these three provisions of the Constitution Act, 1867, apply only to superior court judges. However, the Canadian Charter
of Rights and Freedoms adds a constitutional guarantee of judicial independence in other courts that hear criminal matters. Subsection
11(d) of the Charter provides that “[a]ny person charged with an offence has the right [...] to be presumed innocent until proven guilty
according to law in a fair and public hearing by an independent and impartial tribunal”. Many criminal matters are heard by provincial
court judges, and s. 11(d) therefore requires those judges to be independent.®

In addition to the sources of judicial independence arising from the text of the Constitution, important guarantees arise from unwritten
principles. The unwritten constitutional principle of judicial independence is recognized by the preamble to the Constitution Act, 1867,
and elaborated on in the specific sections identified above.*® The Supreme Court of Canada has found that unwritten principles extend
the guarantee of judicial independence to all courts in Canada.”” The result is that provincial and territorial court judges have the same
guarantees of judicial independence as their federally-appointed counterparts. While the provinces and territories have some leeway in
how they meet the requirements for judicial independence, none is free to ignore them.

3. Fundamental Components of Judicial Independence

The Supreme Court of Canada has enunciated three main components of judicial independence: (1) security of tenure,* (2) financial
security,® and (3) administrative independence.®

Security of tenure means that a judge cannot be removed from office except in cases of significant misconduct. In practice, it means
judges can exercise their best judgment without fearing retribution for particular decisions — for example, dismissal or demotion — from
the other branches of government.

Financial security for judges means two things. First, it means that judges are adequately compensated for their work. Second, it means
the executive or the legislature cannot use their control over government finances to reduce judicial compensation arbitrarily, which
could lead to the perception that the government can influence judges’” decisions. This ensures that judges are not susceptible to financial
pressures and are not encouraged to make decisions that benefit their future economic opportunities.*

Judicial Independence: Defending an Honoured Principle in a New Age | Page 7



Administrative independence is an extension of the judicial function. How litigants interact with the court and how cases move through the
court system can be as important as the decision made at the end of the case. Administrative independence means that decisions about how
courts operate remain first and foremost in the hands of judges. Courts must also be granted the resources they need to fulfil their function as
an independent branch of government in deciding disputes in a timely and effective manner. Administrative independence ensures that judges
can make decisions that are unpopular but legally correct, and not suffer economic retaliation in the form of cutbacks to court infrastructure.

There are individual and institutional dimensions to these three components of judicial independence. Judicial independence
must be maintained not just in fact, but also in public perception: the judiciary must not only be independent but it must also be seen
to be independent.

Part Ill: Safeguards & Threats to Judicial Independence

We will now look at existing safeguards of judicial independence, as well as potential areas of interference with judicial independence.
Safeguards for the independence of the judiciary are incorporated into the processes for how judges are appointed to courts in
Canada, how and why they can be removed from office, how much they are paid, and how judges are educated about changes to
the law and society that occur throughout their tenure. Interference with judicial independence can range from overt coercion,
harassment, or threats against judges, to far more subtle challenges, such as budgetary choices, or legislative or executive actions
that undermine the institutional safeguards of judicial independence. Comments by the public or political leaders can also sometimes
undermine the independence of judges.

1. Appointment

The federal, provincial, and territorial governments have different processes for appointing judges to courts. To ensure judicial independence,
governments must appoint judges that are meritorious and diverse, through a robust and transparent appointment process. When
judicial appointment processes are or appear to be politically motivated, it weakens public confidence in the administration of justice.

As explained above, judges in Canada are appointed by either the federal government or the provincial and territorial governments.
Judicial independence and public confidence in the judiciary depend in part upon the appointment of judges who are representative of
the diversity of Canadian society, have demonstrated their professional and personal excellence, and are appointed in a transparent and
politically neutral way. Moreover, it is important for an appointment process to be structured to avoid lobbying or partisanship, or an
appearance that a judge may be beholden to the person or party who appointed them.

A diverse judiciary that is representative of the communities it serves is an important element of judicial independence. Canada’s
federal judicial appointments process — while at times the subject of criticism for political partisanship in the process* — is to be com-
mended for its emphasis on appointing judges who reflect the diversity of Canada’s population. Candidates for superior courts, federal
courts, or appellate courts are assessed by provincial and territorial Judicial Advisory Committees (“JACs”).* The JACs consist of seven
members, including judges, lawyers, and members of the public, and are composed to achieve gender balance and to reflect the diversity
of each jurisdiction. The guidelines for JACs explicitly state that along with assessment of professional competence and overall merit,
JACs must “strive to create a pool of candidates that is gender-balanced and reflective of the diversity of each jurisdiction, including
Indigenous peoples, persons with disabilities, and members of linguistic, ethnic and other minority communities, including those whose
members’ gender identity or sexual orientation differs from that of the majority.”* The members of the JACs are given training, specific
assessment criteria, and sample questions to ask when making inquiries about candidates in order to enhance their ability to collect rel-
evant information and to identify highly qualified candidates who may have a different background or experience than their own. JACs
assess candidates as “highly recommended,” “recommended,” or “unable to recommend” for appointment. The Minister of Justice con-
siders the JAC’s recommendations, may consult with a variety of stakeholders, and then recommends a candidate to the federal Cabinet
for appointment by the Governor General.**

Each of Canada’s provinces and territories has a screening committee that assists the Attorney General or Minister of Justice in assess-
ing candidates for judicial appointment to the provincial or territorial courts of that jurisdiction. Provinces and territories vary in their
approaches to the committee’s role and composition, and the screening process it undertakes. Most committees consist of members of
the bench, the bar, and the public. Several operate in a manner similar to the federal JACs by categorizing candidates as recommended or
not, either on a rolling or vacancy-specific basis.* However, some committees rank candidates and submit a short list to the Minister or
Attorney General, from which they must select a candidate for appointment.
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The Advocates’ Society considers the selection of judges from a short list produced by an independent committee to be preferable in
terms of protecting judicial independence, as it limits the potential for the politicization of the appointment process.

Quebec’s process for appointing judges of the Cour du Québec is one example of a screening process that results in a short list for the
Minister of Justice. The process was established following the 2011 Commission of Inquiry into the appointment of judges chaired by Michel
Bastarache, a recently retired Justice of the Supreme Court of Canada.”” It requires that every judicial vacancy be advertised and
that competitions be held for each vacant position. An independent committee composed of five people — the chief justice of the Cour du
Québec, two lawyers, including one who does not appear in court, and two persons who are not lawyers* — assesses candidates’
human, professional, social, and community experience and their level of awareness with respect to social realities.*” For each vacancy,
the committee provides the Minister of Justice with a list of three names, in alphabetical order, that are recommended for the position.
The legislation expressly provides that no political affiliation may be considered by the committee.* The Minister may only recommend a
candidate from the list to Cabinet for appointment. This rigorous, independent process aims to ensure that only the most highly qualified
candidates are considered for appointment and that the potential for political interference in the process is limited.

Ontario’s process for appointing judges to the Ontario Court of Justice is similar to Quebec’s. An independent committee established
by legislation thoroughly screens candidates for judicial office and puts forward a ranked short list of recommendations for the Attorney
General’s consideration. This independent committee is composed of judges, lawyers, and a majority of members of the public.
In screening candidates, the committee considers their professional excellence, community awareness, personal characteristics, and
the desirability of reflecting the diversity of Ontario society in judicial appointments. The Attorney General may only recommend a
candidate from the committee’s short list to the Lieutenant Governor in Council for appointment to fill a judicial vacancy.” The Ontario
government is currently contemplating changing this process to be more similar to the federal judicial appointments process.*

Manitoba’s judicial appointment committee and the Yukon’s Judicial Council also provide (unranked) short lists of candidates to
their respective Ministers of Justice for consideration, to which the Ministers are restricted in making their ultimate recommendations
for appointment.*”

Public confidence in the independence of the judiciary is undermined when judges are perceived to carry out their mandate influenced
by politically partisan viewpoints. It is fortunately rare in Canada for judges to be publicly linked with the politician or party in power
when they were appointed. Moreover, lawyers who practise before the courts know that the party in power when a given judge was
appointed usually offers no meaningful clues to how the judge is likely to decide the case. Most visibly, the output of our Supreme Court
confirms that while judges sometimes disagree strongly about the proper result in a case, their disagreements do not typically track any
individual political affiliation. Former Chief Justice of the Supreme Court of Canada Beverley McLachlin has observed that

Justices of the Supreme Court of Canada are not generally appointed for their political views, and once appointed, they
do not hew to the political agenda of the prime ministers who chose them. In the United States, it is accepted — indeed,
expected — that presidents will nominate Supreme Court justices based, in large part, on their political leanings, and
that the justices will vote on many questions along political lines. Not so in Canada.**

We are fortunate that former Chief Justice McLachlin’s words about Justices of the Supreme Court of Canada hold true across Canada
and at all levels of courts.

2. Tenure, Accountability, and Removal of Judges

Judges’ security of tenure is a main component of their judicial independence: it means they can make decisions that are unpopular, or
even wrong, without being dismissed from office. However, judges are still accountable for their decisions through the appeal process, and
for their conduct through judicial councils that investigate complaints and discipline judges if misconduct is found.

Once appointed, judges in Canada have security of tenure, on good behaviour, until they reach the age of mandatory retirement.*®
Security of tenure means a judge cannot be removed from the bench for making an unpopular decision or for making mistakes. As noted
already, the Supreme Court has held that security of tenure is an essential condition for judicial independence.*

Security of tenure does not mean that judges are not accountable for their decisions. Just the opposite is true. Judges almost always
exercise their authority in a public and transparent process, which invites public and media scrutiny of the administration of justice and
judicial decisions. Judges are required to give meaningful reasons to explain why they have decided a case or an issue in a particular
way. Canada has a robust appeal process that ensures judicial decisions are reviewed and, if erroneous, corrected. Individual decisions
and trends in the law are subject to academic and public commentary. Changes in the law that originate with judges can be and, indeed,
occasionally are reversed by the legislature.

Judges are also accountable for their conduct. In cases where a judge conducts themselves in a manner that is inconsistent with the
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judicial role, there are mechanisms in place for complaints to be initiated and, if warranted, for the judge to be disciplined. The process
involves an independent council that makes findings about whether there has been misconduct and then recommends appropriate
discipline (including dismissal in extreme cases). Federally, this independent body is the CJC. The CJC is led by the Chief Justice of the
Supreme Court and is composed of the Chief Justices and Associate Chief Justices of the federal and provincial courts across the country.
Panels of judges constituted by the CJC investigate complaints about judges.” After the investigation, the CJC may recommend to Par-
liament, through the Minister of Justice, that a judge be removed from office. Federally-appointed judges can be removed from the bench
for specific reasons set out in law, such as misconduct, infirmity, failing in the execution of their office, or engaging in conduct that is
incompatible with their judicial office.” No judge in Canadian history has actually been removed by Parliament, but certain judges have
retired or resigned after the CJC recommended their removal.*

For provincially- and territorially-appointed judges, there are provincial and territorial judicial councils — composed of judges, members
of the public, and generally also lawyers — who receive and review complaints about judicial conduct. These judicial councils investigate
allegations of a judge’s misconduct or incapacity and may hold hearings to determine whether the allegations are substantiated. The
councils can dispose of complaints in a variety of ways, such as dismissing the complaint if unfounded, resolving the complaint, warning
or reprimanding the judge, ordering remediation or education for the judge, suspending the judge, or, in the most serious cases,
recommending to the government that the judge be removed from office. The CJC and the provincial and territorial judicial councils
ensure that judges’ conduct inside and outside the courtroom supports public confidence in the administration of justice.

It is important to note that judicial misconduct does not include making decisions that some people — or even most people — disagree with, or
making decisions that turn out to be wrong. A judge’s decision in a particular case is reviewed by means of an appeal to a higher court. Calls for
the discipline or dismissal of a judge who has rendered a controversial or unpopular decision undermine both the reality and perception of ju-
dicial independence, particularly if widely published. While judges must continue to make principled decisions despite calls for their dismissal
or discipline, the independent private bar must also stand guard against these types of unwarranted assertions. Public figures must understand
and communicate that while judges sometimes get it wrong, the proper remedy for judicial error is appellate review, not judicial discipline.

3. Judicial Compensation

Judges’ financial security is also a main component of their judicial independence: it means the government cannot arbitrarily alter
judges’ compensation and judges are thereby insulated from financial pressure from the government.

Financial security for judges is an essential component of judicial independence. The federal government is responsible for fixing
federally-appointed judges’ salaries and paying them, while the various provincial and territorial governments set and pay the salaries
of judges that they appoint. Financial security embodies three requirements: (1) judicial salaries can be maintained or changed only by
recourse to an independent commission; (2) no negotiations are permitted between the judiciary and the government; and (3) salaries
may not fall below a minimum level. Financial security has both an individual and an institutional component.

It is important that judges be compensated for their work in a way that is commensurate with their role and years of experience in the
legal system. Salaries and benefits for judges should be sufficient to attract outstanding lawyers to become judges.

Financial security also means that judges should not worry that the executive or the legislature will use their control over government
finances to reduce judicial compensation. If that were the case, then judges might be reluctant to make decisions that favoured individ-
uals or businesses over the government in cases coming before them, or it may appear that they were reluctant to do so. For example,
the Supreme Court has held that performance-related pay for the conduct of judge advocates and members of the General Court Martial
violated the principle of judicial independence, because it could reasonably lead to the perception that those individuals might alter their
conduct during a hearing in order to favour the military establishment.®

Judicial independence therefore requires that judicial salaries and benefits be fixed and subject to review and adjustment through
neutral processes that insulate judicial compensation decisions from the day-to-day finances of government. This is done through federal
and provincial legislation that standardizes salaries for judges® and provides for arm’s length bodies to regularly assess salaries and
recommend adjustments based on a variety of economic and financial factors.

For example, the Judicial Compensation and Benefits Commission is an independent commission that reviews the salaries and judicial
benefits for federally-appointed judges every four years.® In assessing judicial compensation, the Commission considers:

(a) the prevailing economic conditions in Canada, including the cost of living, and the overall economic and current financial
position of the federal government;

(b) the role of financial security of the judiciary in ensuring judicial independence;

(c) the need to attract outstanding candidates to the judiciary; and

(d) any other objective criteria that the Commission considers relevant.®®
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Provinces have established independent commissions for this purpose as well. The federal and provincial governments
are not obliged to accept the recommendations of the various judicial compensation commissions, but must give a cogent
reason for rejecting them.®

4. Judicial Education

Judges must be educated about changes in the law and society on an ongoing basis. However, judicial education should
not serve the interests of particular parties before the court. Judicial independence may be at risk when other branches of
government oblige judges to undergo training with specific content.

Judicial education and training raise different concerns relating to judicial independence. While all parties to a court case
are free to make their submissions in the public venue of the court, where they can be questioned and tested by the other
side, judicial education occurs in private. The extent to which all sides of an issue are canvassed in training sessions will
depend on decisions made by the educator. Judicial education can become particularly controversial when it is about social
context rather than legal principles, which can appear more subjective and political. The CJC, which issues professional
development requirements for federally-appointed judges, notes that “[t]raining sessions provided to judges must ... serve
the interests of justice alone and not that of external forces, governmental or otherwise.”®

The National Judicial Institute (NJI) is the primary training and education provider for federally-appointed judges. It is
an independent organization led by judges.® The NJI works with judges, courts, and other judicial education organizations to
provide education to judges in-person and online.” The NJI has been an effective forum in which the continuing education
of judges is accomplished.

Judicial education should remain under the control and supervision of the judiciary and free from outside influence. Efforts
by legislatures to dictate what judges are taught as part of mandatory judicial education risk interfering with the perception of
judicial neutrality. For example, Parliament has recently sought to make education in sexual assault law a mandatory re-
quirement for federally-appointed judges.® While there is an emerging consensus that education on this subject would serve
the interests of justice, judicial independence may be threatened when the executive or legislature attempts to determine the
content of judicial education. Members of the public may reasonably fear that judges are being influenced by the government
to decide certain types of cases in a particular way. This fear is especially acute in criminal law, when the power and resources
of the government are brought to bear on the individual accused of a crime. No person facing criminal charges should fear
that their antagonist in court is dictating what the judge is being taught about how to decide such cases.

5. Resources for the Judicial Branch

The judicial branch requires adequate funding from the government, obtained through a neutral process, to fulfill its
independent role in Canada’s constitutional order.

Courts must also have the resources they need to decide disputes in a timely and effective manner. As discussed above, this
is a component of the administrative independence of the judiciary.

To carry out their constitutional duties, judges are dependent on provincial and federal governments to fund the administra-
tion and infrastructure of the court system, including, for example, court buildings, salaries of court staff, legal aid, and transla-
tion services. Decreases in funding for physical court facilities, court administration, and judicial resources can threaten judicial
independence. If governments were to chronically underfund the court system, it would, over time, undermine the ability of the
judiciary to fulfill its function as an independent branch of government. Indeed, it means little to have an independent judiciary
if litigants are unable to access the courts.” To strengthen judicial independence, it is desirable for the judiciary to have indepen-
dence in the preparation and presentation of court budgets, and in the expenditure of approved court budgets.”

Governments are also routinely litigants before the courts that they are funding. It is essential that the process for
courts to request adequate resources from governments be structured in a way that avoids conflicts or the perception of
conflicts between the courts and the funding government. This relationship constitutes a potential flashpoint for govern-
ment interference or the perception of government interference in the independence of the judiciary. The Supreme Court
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of Canada and the federal Minister of Justice have provided an example of how this can be managed. The Chief Justice of the Supreme
Court of Canada and the federal Minister of Justice have entered into a public accord that sets out the framework for their relationship,
including the process for the Court’s funding requests to the government.”

6. Increased Public Interest and Scrutiny

Public debate about judicial decisions is to be encouraged in a healthy democracy. However, public discourse may become a threat to
judicial independence when the individual judge or the legitimacy of the court is attacked, or the criticism is really an attempt to influence
the judge’s ultimate decision in a case.

Judicial decisions are quite properly the subject of public discussion. Since the Canadian Charter of Rights and Freedoms was adopted in
1982,7 judicial decision-making has increasingly intersected with public policy. Judges are obliged to address controversial issues, and
they are required to make decisions based on the applicable law and the facts. Those decisions may be divisive or unpopular. As such,
judicial decisions appropriately draw intense public scrutiny and provoke heated public debate. With the steady rise of the use of social
media by Canadians, the volume of that debate and its visibility has only increased.

Public debate and criticism of laws, as well as discussion of judges’ decisions and the reasons they give, are crucial in any vibrant
democracy. On infrequent occasions, however, public debate crosses the line into a threat to judicial independence: this occurs when
criticism is an attempt to intimidate or influence a judge about their decision in a particular case, or when it questions the institutional
independence of the court. Amplified by social media, such comments can be threatening to a judge that is singled out and damaging to
our justice system. Cases must be decided, and be seen to be decided, solely on the applicable law and the evidence tendered inside the
courtroom, not on who has the loudest microphone outside it.

Judges are expected to be able to withstand withering public criticism — no matter the source, volume, or medium — and make difficult
decisions. However, when public criticism of judges or the court strays outside appropriate bounds, The Advocates’ Society will speak up
to support the duty of judges to rigorously apply the law to the facts in each case without regard to external pressures.

7. Discourse between the Executive Branch and the Judicial Branch

The public comments of political leaders can pose a threat to judicial independence when they undermine public confidence in the
independence of the judiciary or the integrity of the judicial system.

The Prime Minister of Canada, Premiers, and Cabinet Ministers —i.e. members of the executive branch of government — are frequently
called upon to comment publicly on the results of trials or decisions made by the judicial branch. Legislators and other civic leaders may
also be called upon to do so. Free speech is essential to a functioning democracy. Public officials may express their disagreement with
current laws and, indeed, seek to reform them. They are also free to criticize judicial decisions. Public officials ought to exercise restraint,
however, so that their comments are not perceived as attacking an individual judge or otherwise undermining the legitimacy of the judi-
cial branch of government. Regrettably, there have been recent, notable examples of a lack of such restraint. In a number of these cases,
The Advocates’ Society has publicly condemned remarks by public officials which threaten judicial independence.

One example occurred in 2013, when an issue arose regarding the eligibility of a prospective appointee to the Supreme Court of
Canada under the Supreme Court Act.” As part of the usual process to fill a vacancy on the Court, the Chief Justice of Canada met with
the Parliamentary selection committee at its invitation to discuss proposed candidates. Following this meeting and before the proposed
nomination, the Chief Justice brought the eligibility issue to the government’s attention. The appointment was made and subsequently
challenged by an individual citizen and the Province of Quebec.” The matter was referred to the Supreme Court of Canada for decision,
and it ruled that the nominee was ineligible.” Rumours were subsequently circulated and reported in the media to the effect that the Chief
Justice had lobbied against the appointment before the Supreme Court had overturned it.” In that context, the Prime Minister’s office
publicly stated that the Prime Minister had declined to take a call from the Chief Justice prior to the appointment, on the advice that such
a conversation would be “inadvisable and inappropriate.””” Because of the Prime Minister’s suggestion that the Chief Justice had acted
improperly, the Chief Justice was forced to take the unprecedented step of releasing a timeline of events in order to clarify her actions.”
The Advocates’ Society wrote an open letter to the Prime Minister expressing its concern that the comments from the Prime Minister’s
office had served to undermine public confidence in the administration of justice.”
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In 2016, The Advocates’ Society was moved to join our professional colleagues in the United States in condemning statements by the Presi-
dent of the United States directed at United States District Court Judge James Robart. In the context of the District Court’s travel ban ruling,
the President referred to Judge Robart as a “so-called judge”. The Advocates’ Society noted that Judge Robart is a duly appointed member of
a court of justice entrusted by the United States Constitution with the authority to rule upon the constitutional validity of executive orders.
The Advocates’ Society condemned the President’s remarks as improper, disrespectful, and a threat to judicial independence and authority.*

In 2020, the leader of a Canadian federal political party publicly commented on a Federal Court of Appeal decision that ruled in favour
of the government in a case concerning its approval of an oil pipeline project.®! The leader repeatedly stated that the judges of the Federal
Court of Appeal are “nominated” by the federal government; when asked what he meant, he stated “I think people can understand
that.”®2 These remarks improperly suggested that the Court had decided in favour of the federal government because its members
are appointed by that government, and that such judges are not independent in disputes in which the government has an interest. Such
remarks constitute a threat to judicial independence and undermine public confidence in Canada’s judiciary. Comments of this nature
particularly threaten public order in cases where the decision is on a controversial subject and may provoke a strong public reaction,
because they undermine the legitimacy of that decision. For these reasons, The Advocates’ Society spoke out to defend the independence
of the Federal Court of Appeal after the remarks were made.*®

Other recent examples have included public remarks from members of the government suggesting that a court decision invalidating
legislation lacked legitimacy because the judge was “appointed” whereas the government was “elected”,* and public remarks that
implicitly criticized a high-profile criminal jury verdict.®

Public officials should desist from noting that judges are appointed and not elected as a means of criticizing court decisions that challenge
legislative or executive action. As far as judicial independence is concerned, the fact that Canadian judges are unelected is a positive
feature of our democratic system. It ensures that judges, insulated from the day-to-day opinions and will of the majority, are able to
decide cases without regard to the popularity or influence of the litigants.* The judiciary’s unelected status underlies their constitutional
legitimacy as a co-equal branch of government. When a public official suggests it is illegitimate for a court to assess the constitutionality
of a law, this weakens public confidence in the judicial branch. It sows confusion about the proper exercise of the court’s constitutional
mandate. By undermining respect for judicial decisions, it can also threaten public order.

Similarly, a public official’s direct attack upon a jury verdict in a criminal trial has the potential to undermine public confidence in the
administration of justice. The right to trial by jury in serious criminal cases is constitutionally protected.”” A trial by jury is conducted
under the direction of a trial judge, who determines what evidence will be heard by the jury and is responsible for directing the jury in the
law and in its application to the facts as found by the jury. A public official’s direct criticism of a jury verdict may encourage a view that the
verdict is illegitimate, notwithstanding that it is the outcome of a constitutionally valid judicial process. This is particularly problematic
in high-profile cases where the verdict may already prompt intense public debate and media controversy.

While political leaders can and should participate in debate about the issues that may come before the courts, respect for judicial
independence ought to move political leaders to be restrained and thoughtful when they participate in such debates. They should neither
engage in nor encourage criticism that attacks individual judges or the institution of the judiciary.

Lawyers and civic leaders should also bear in mind that judges are limited in their ability to defend themselves in the public sphere. For
that reason, the independent private bar and other civic leaders must step forward when necessary to preserve and support the principle
of judicial independence and to maintain public confidence in the administration of justice.

8. The Conduct of Judges In and Out of Office

The conduct of judges themselves can also threaten the public perception of their independence — judges are therefore expected to remain
cautious in expressing their opinions on controversial topics, in choosing their public engagements, and in their conduct or work after
retirement from judicial office.

Judges’ conduct, both while they are sitting on the bench and after they retire, can affect the public’s perception of the independence of
the judiciary. While judges are not expected to stop participating in society, or to live in an “ivory tower” during or after their judicial
career, they must be careful that their actions do not compromise public confidence in judicial independence. Unlike other threats to
judicial independence discussed in this paper, the conduct of judges is a potential threat to judicial independence that comes from within
the judiciary itself.

For example, while in office, judges are expected to avoid wading into political issues or controversies that do not pertain to
the operation of the courts, judicial independence, or fundamental aspects of the administration of justice.®® If judges were to express
opinions about the issues of the day, the lines between the judicial branch of government and the executive or legislative branches could
become blurred, compromising judicial independence. This is all the more important given the rise of social media: as mentioned above,
the use of social media is growing amongst Canadians, and judges are no exception. Judges are expected to be cautious in their communications
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on social media. Even when judges are not directly communicating on social media, they need to be aware that they are under scrutiny
by members of the public, who may communicate a judge’s behaviour through social media. For example, in 2017, the public reacted
strongly to a Canadian judge who wore a “Make America Great Again” hat in court, which was circulated widely on social media and
caused portions of the public to have doubts about the judge’s impartiality.®

Judges are also encouraged to exercise restraint in choosing public and professional engagements to attend outside the courtroom.
For example, in 2017, the CJC launched a review of the conduct of Tax Court judges who attended social events following educational
conferences that were sponsored by organizations active in the tax industry. These organizations were involved in litigation before the
Tax Court.” While the CJC dismissed the complaints against the judges, noting judges should have access to a wide range of professional
development opportunities,® the issues underlying the complaints were reported in the media and could negatively affect public
confidence in the independence of the courts from established industry participants.

Judges are expected to remain conscious of public confidence in the independence of the judiciary after they retire from judicial office.
The CJC is developing principles to guide judges’ conduct in their post-retirement careers, which The Advocates’ Society anticipates will
clarify how judges can continue to maintain public confidence in the judiciary after leaving judicial office.

Conclusion

We live in a new age of threats to democratic values, made more threatening by platforms that permit instant communication to a
wide public audience. With this statement, The Advocates’ Society reaffirms its commitment to vigilance in defending the honoured
principle of judicial independence. We call upon all members of the independent bar, and all citizens who care for the continued
strength of Canada’s democracy, to share that commitment with us.
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